SUPREME COURT OF LOUISIANA
No. 00-CJ-2375
c/w
No. 00-CJ-2504
STATE OF LOUISIANA,

intheinterest of C.J.K. and K .K.

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL, THIRD CIRCUIT,
PARISH OF CALCASIEU
TRAYLOR, J.

We granted awrit of certiorari to determine whether the court of appedl correctly reviewed thetrid
court’sruling in aproceeding to terminate parental rights. We conclude that the court of appeal erred in
reversing thetrial court’ sfinding by clear and convincing evidence that the children had been abused or
neglected which had resulted inlife-threatening and gravely disabling psychologicd injuriesto the children.
Accordingly, we reverse the judgment of the court of appeal and remand to the trial court for further

proceedings on an expedited basis.

FACTS AND PROCEDURAL HISTORY

R.K. and JK.werein areationship for approximately eight years prior to January 1997, the last
fiveduring marriage. C.K., amalechild, wasborn July 21, 1991, and K.K., afemale child, was born
November 2, 1992. According to JK., R.K. began to frequently and violently abuse her the day they
were married. Unfortunately, the children often witnessed this abuse.

J.K. obtained several restraining and protective ordersagainst R.K. and attempted to have him
arrested for the abusive behavior on numerous occasons. However, JK. testified that R K. often violated
therestraining and protectiveorders. Shefurther complained that sometimesthe sheriff's department would
not pick her husband up when he violated the court orders or when shereported hisabuse. However, JK.
acknowledged that she repeatedly returned to R.K. after filing the protective orders, and failed to pursue

contempt of court proceedingsfor hisviolation of the protective orders. Additionaly, sheacknowledged



that no divorce proceedings were initiated.

On January 22, 1997, R.K. again became abusive toward JK., but she escaped to the Calcasieu
Women's Shelter. Sheleft the children with R.K., but when she returned, neither R.K. nor the children
were present inthe home. Sometwoweeks later, R.K. telephoned JK. twice, informing her first that he
had hurt the children, and then, that he had killed them. Actualy, R.K. had spanked the children with a
paint stick sufficiently hard to leave bruises.

Following the spanking incident, the children were returned to J.K. at the Calcasieu Women's
Shelter. While at the shelter, the Sheriff’ s office responded to her complaint and took pictures of the
children’sinjuries. Subsequently, she and the children went to stay with afriend. Accordingto JK.,
despite having arestraining order issued against him, three or four timesaweek R.K. would enter the
property where she and the children were staying. Becauselaw enforcement failed to help her keep R.K.
away, and purportedly based onlaw enforcement'sadvice, J.K. caled child protection servicesin March
of 1997 and voluntarily surrendered her children for their protection.

OnMarch 26, 1997, Cheryl James, aChild Protection Investigator for the State’' s Department of
Socid Services, Office of Community Services (OCS), sought and obtained an ora instanter order from
ajudge of the Fourteenth Judicia District Court in Calcasieu Parishtotake K .K. and C.K. into protective
custody. Inher affidavitinsupport of theinstanter order, Ms. Jamesrecited thefollowing investigated facts:

Thefather, [R.K.] gpanked the children with apaint stick and left bruises on their buttocks and he
does not have the ability to care for the children due to chemical abuse and/or mental illness.

Themother, [J.K.] isunableto protect the children from further harm by thefather and herself.
Further, [J.K.'s| mental state has deteriorated drastically in the last few months.

Theagency’ s contacted the paterna grandmother who refused to get involved and the agency was
unable to locate relatives in Texas.

Afterissuing theoral instanter order, thetrial court set acontinued custody hearing for April 1,
1997. AttheApril 1 hearing, the State, through the District Attorney’ s office, filed a petition requesting

an adjudication that the * children are Physically Abused and Neglected Children in Need of Care ... and

further, that adate and time should be fixed by this Court for ahearing on thismatter." * Attached to the

Although thetrial court signed an order on April 1 fixing ahearing on the petition for May 1, 1997,
this appears to be an error, because the judge entered an admission by J.K. to the alegationsin the petition
at the April 1 hearing, and adjudicated the children in need of care. As apparent from the transcript of the
April 1% continued custody hearing, that adjudication converted the May 1% hearing into a dispositional
hearing.



petition wasthe same affidavit submitted in support of the ingtanter order, and a“parentd notice” advisng
JK. of the seriousness of the st filed againgt her, and her right to an attorney.? J.K. wasnot represented
by counsd at the hearing. When asked by the judge whether she wanted an attorney, shereplied “no, Sir.”

Thetrid court issued ajudgment maintaining custody with OCS, and adjudicating the children as
"Physicaly Abused and Neglected Children in Need of Care, pursuant to Title VI of the Louisiana
Children's Code, and by virtue of admission to the allegationsin the petition.” Subsequently, at the
dispostiona hearingsheld on May 1 and September, 1997, thetrid court rendered judgment maintaining
custody of the two children with OCS and approving the OCS case plan goal of family reunification.

Pursuant to the OCS case plan, J.K. underwent apsychological evauation by Dr. Sam Williams,
adlinica psychologist. Specificdly, Dr. Williamsevauated J.K. on May 14, 1997, and concluded that she
was suffering from chronic depression, present since childhood. Accordingto Dr. Williams, JK. was
abandoned by her mother at the age of seven months and adopted at the age of two years. JK.'sadoptive
father was physcdly abusiveto her, and her mother was mentaly and emotionally abusive. Additionaly,
Dr. Williamsbelieved that JK . wassuffering from achronic saf-defeating persondity disorder. According
to Dr. Williams, JK. "[had] come to believe that she kind of deservestheworst in life." In terms of
strengths, Dr. Williamsfound that J.K. wasanintelligent, sensitivewoman who had alegitimate concern
for her children.

Using Dr. Williams eval uation conclusions, OCS authorized twel vetherapy sessonswith Dr. Ann

Pittman Menou, another clinical psychologist, between July and December of 1997. JK. missed two of

2 The parental notice provided the following:

Louisianalaw provides that you can lose some of you [sic] parental rights regarding your
child under certain circumstances. Suit has been filed which clamsthat your child isin need
of care, and at hearing will be held to determine whether these circumstances exist. If the
court rules that your child is being abused or neglected, as defined by Louisianalaw, your
rights to have custody of your child, to visit your child, or to make decisions affecting your
child will be serioudly affected. Y ou may also become liable for paying the costs of your
child’s care if custody is awarded to some other individual or to the state.

Y ou have theright to an attorney and are encouraged to do so. When you come to court,
if you can not afford to hire an attorney, you may qualify to have the court appoint one for
you at state expense.

Whether or not you decide to hire an attorney, you have the right to attend the hearing of
your case and must attend as summoned, and the right to call witnesses on you [sic] behalf,
and to question those witnesses brought against you.
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her therapy sessions, and, when the sessionsended, Dr. Menou found that she was making progressin
facing her problems. However, Dr. Menou advised OCS that the twelve sessonswere not enough. OCS
refused to authorize additional therapy, but offered torefer J.K to therapy availableat minimal cost for
additional treatment. J.K. refused the referral and instead sought psychiatric treatment with Dr. Paul
Matthews.’

At thethird and fourth dispositional review hearingson April 24 and September 9, 1998, OCS
changed its case plan goa from reunification to relative placement. Thetria court approved thisnew case
plan goal and continued the children in the custody of OCS. Additionaly, the judgment from the
September 9 hearing ordered court-appointed counsel for J.K.

By thistime, the foster home placement of both children had been changed anumber of timesand
both children werelocated morethan one hour from Lake Charles, Louisiana, with K.K. in afoster home
inLafayette, Louisana, and C.K. in LouisInfant Center in Houma, Louisiana, agroup residentia facility.
In late November 1998, K K. wastransferred to afoster homein Marrero, Louisiana, near New Orleans.
According to Dawn Mahoney Becton, the OCS worker assigned to the case since March of 1997, this
move was accomplished in contemplation of the new foster family adopting K.K.

The Family Team Conference report by OCS dated September 8, 1998, provided a summary of
the caseplan. Thereport indicated that J.K. kept OCSinformed of her whereabouts, attended visitation
with her children, attended domestic violence classes at the Woman' s shelter, and provided information
on potentia placementsin compliance with the OCS case plan. However, JK. failed to attend therapy,
take her medi cation, participate in medication monitoring, attend parenting classes, or attend aDomestic
Violence Treatment Program.

OCSfiled apetition toterminate R.K. and J.K’s parental rightson May 28, 1999. A subsequent
dispositional hearing was held on September 21, 1999, at which thetria court approved OCS' change
initsgoa plan from relative placement to adoption. Thetria to terminate parental rights began on
December 1, 1999. At tria, OCS offered the testimony of the mental health professionals and socia

workersinvolved in the case.

3 Dr. Matthews did not testify at trial. In addition, J.K. refused to authorize release of her medical
records or provide information to OCS to determine compliance with her case plan, on the advice of counsd,
in September of 1998.



The children werefirst placed under the care of Dr. PatriciaD. Post, aclinical psychologist. Dr.
Post saw the childrentogether on July 3, 1997, and followed themindividually through July, August and
September of that year. Dr. Post described the children as "very traumatized" and "very disturbed”
children. Shetedtified that C.K. hasadiagnosisof severe oppositiona defiant behavior; genera anxiety
disorder; and ADHD, combined type. Shedescribed lying, destructive, and stealing behavior on the part
of the children and explained that they had no restraint of impulsesand exhibited cruelty to animals. Dr.
Post testified: "The kids have been exposed to alot of violence, and they have wounds from that." She
believed that the violent rel ationship with R.K. wasafactor in the children'sbehavior problems. However,
she dso concluded that some of the problems exhibited by the children wereinherited, such asthe ADHD.
Shewent on to state that the children's problems were "a combination of physiologicaly based difficulties
and environmentally induced problems, and they have coalesced in this case to be quite severe." She
admitted that remova from JK. "undoubtedly” wasafactor inthe children'sdifficulties, but shedso testified
that the removal did not explain the degree of the children's behavior.

DeannaMiles, aclinicd socid worker, began counsding K.K. on aweekly basis after her transfer
to Marrero. Ms. Milestestified that K.K. had been through four failed placements before the fina move
to Marrero and confirmed that the child had been told by the OCS worker that she would be adopted by
her foster parents in Marrero. Ms. Miles testified that K.K. was diagnosed with attention
deficit/hyperactivity disorder (ADHD), combined type; depressive disorder; anxiety disorder; and
disruptive behavior disorder. According to Ms. Miles, at thetime of her involvement with the child, K K.
was displaying abusiveness toward animals, angry behavior, antisocial behavior, "[s]ad" behavior,
sdlf-mutilation, hyperactive behavior, and oppositional behavior. She described K.K. asbeing attention
seeking, argumentative, demanding, very impulsive, and very manipulative. Further, shereportedthat K .K.
had difficulty with separation, tended to disassociate when under stress, wasfearful, had apoor self-image,
and had nightmares. Ms. Mileswas of the opinion that the abusive relationship between JK. and RK.
resulted in K.K.'s present difficulties and behavior.

JK.dsotedtified at thetrial. During her testimony, shereveded that R.K. was her third husband.
JK. had previoudy marriedfor thefirst time at age 18 and had two children. She effectively abandoned

these children when they were three and four yearsold to the care of their paterna grandfather; however



legd custody was never transferred. J.K subsequently moved to California and married her second
husband. J.K.'s second hushand had aso been abusive, resulting in the degth of one of her two daughters
produced during that marriage.

On cross-examination, she admitted living with the defendant aslate as August 1999, after the
petition for termination of parental rights.* She explained her failureto contact relativesfor assistance as
afault of pride. While acknowledging that the children needed stahility, she disagreed that the children have
severe emotional problemsthat could not be rectified if allowed to returnto her. In discussion of her
medica problems, shereveded that her psychiatrist, Dr. Matthews, had diagnosed her amanic depressive
and prescribed medications. However, when discussing her plans to reunify with her children, she
announced that gradual removal of the medication would allow her to care for her children.

She dso admitted that she had lived in seven different places and held five jobs since surrendering
her children, but she attributed those circumstancesto repeated stalking by R.K. She asserted that her
circumstanceswould changeif her children werereturned to her becauserelativeswere availableto help
her now, and R.K. would beinjail, and thus, unableto stalk her. However, she admitted that she had not
been terminated from any of her jobs; rather, she quit her jobsto get avay fromR.K. Sheaso explained
that lack of money prevented her from pursuing legal remedies or filing for divorce from R.K.

Followingthetrid, thetria judgeruled ordly from thebench. Despitethe groundsfor termination
dleged by OCS, interminating J.K.'s parenta rights, thetria court based the termination on La. Ch. Code
art. 1015(3)(i), stating the following in part:

The Court has heard a couple days of testimony in this and has read over all of the

submissions by [JK.'sattorney], which certainly show agreat deal of interest by [JK.'S]

family in trying to be of some help in thismatter. The Court was particularly impressed

with Ms. Miles testimony when she testified about the specia needs of the children,

particularly [K.K.]. And the Court's concern, of course, is that those children can be

where they can be best taken care of because the best interest of the childreniswhat is

supposed to be the Court'sresponsibility.... | fed like that the cause of [J.K.'g] history of

continuingtoreturnto [R.K.], even after thetermination of parental rights petition was

filed, makesmeknow that it'sgoing to bedifficult for her to berehabilitated in thefuture

because of her past history. And based on that, | feel like it's the best interest of the

children that the parental rights of [J.K.] and [R.K.] both be terminated....

... And | guessto make a specific finding on the grounds under which | find this should be

4 Thisfact was verified by certified correspondence, return receipt requested, from OCS mailed to
R.K.'shomein August 1999, which was signed by J.K. She explained that he was never there “90% of the
time.”



doneisunder Children's Code Article 1015, 3[i], which finds that, you know, there's

abuse or neglect whichislife-threatening or gravely disabling, psychologicd injuriesfor the

children. | think that's obvioudy what happened and | think that snce | don't fed like that

there'sany reasonabl e expectation of asignificant improvement in[J.K.'s] condition or

conduct in the near future that would allow the children to be returned to her isthe basis

upon which | terminate the parental rights.

Followingitsord ruling, thetria court issued awritten judgment on January 5, 2000 terminating
“dl parenta rightsand obligationsof [JK.] and [R.K.] to[C.K.] and[K.K.]. ..,” ordering that the children
remain in the custody of the State in their current placements until adopted, and suspending visitation
betweenthesblingsuntil recommended by Ms. Miles. Thetria court aso ordered transcriptsof Ms. Miles
be made available to those rel atives who expressed interest in gpplying to adopt the children and that they
apply within thirty days of the hearing, by January 16, 2000, to be considered along with any other
application by OCS pursuant to its guidelines.

JK. appealed. On appedl, the Third Circuit found thetrial court erred in failing to appoint an
attorney for her for more than two years prior to the filing of the petition to terminate parental rights,
rendering the transfer of custody to the State invalid for lack of due process. The court of appeal also
determined that the evidencewasinsufficient to support thetrid court’ sdecison to terminate JK.’ sparenta
rights. Based on these conclusions, the Third Circuit remanded thecaseto thetrid court to consder relative
placement. We granted the State’ sand the children’ s attorney’ swritsto review the correctness of that
decision. Sateinthelnterest of C.J.K. and K.K., 00-2375 (La. 9/13/00),  So.2d ___, consolidated
with Sate in the Interest of C.J.K. and K.K., 00-2504 (La. 9/13/00),  So.2d

ANALYSIS
Proceedings to Terminate Parental Rights

We recently discussed the unique concerns present in al cases of involuntary termination of parenta
rightsin Sate in the Interest of J.A., 99-2905 (La. 1/12/00), 752 So. 2d 806:

Inany casetoinvoluntarily terminate parentd rights, therearetwo privateinterestsinvol ved:

those of the parents and those of the child. The parents have anaturd, fundamenta liberty

interest to the continuing companionship, care, custody and management of their children

warranting great deference and vigilant protection under thelaw, and due processrequires

that afundamentally fair procedure be followed when the state seeks to terminate the

parent-child lega relationship. However, the child has a profound interest, often at odds

with those of his parents, in terminating parental rights that prevent adoption and inhibit

establishing secure, stable, long-term, and continuous rel ationshipsfound inahome with

proper parental care. In balancing these interests, the courts of this state have
consistently found the interest of the child to be paramount over that of the parent.



The State'sparens patriae power allowsintervention in the parent-child relationship only

under serious circumstances, such aswherethe State seeksthe permanent severance of that

relationship in an involuntary termination proceeding. The fundamental purpose of

involuntary termination proceedingsisto provide the greatest possible protection to

a child whose parents are unwilling or unable to provide adequate care for his

physical, emotional, and mental health needs and adequate rearing by providing an

expeditious judicial process for the termination of all parental rights and
responsibilities and to achieve permanency and stability for the child. Thefocusof an
involuntary termination proceeding isnot whether the parent should be deprived of custodly,

but whether it would beinthe best interest of the child for dl legd relationswiththe parents

to beterminated. As such, the primary concern of the courts and the State remains to

secure the best interest for the child, including termination of parenta rightsif justifiable

grounds exist and are proven.

Satein the Interest of J.A., 752 So. 2d at 810-811 (citations omitted)(emphasis added).

Title X of the Children's Code governsthe involuntary termination of parentd rights. To assst the
court in determining whether a parent is unwilling or unable to adequately care for a child's physical,
emotional, and menta health needs, La. Ch. Code art. 1015 providesthe specific groundsfor involuntary
termination of parentd rights. The State must only establish one ground under La. Ch. Code art. 1015, but
the judge must a so find that the termination isin the best interest of the child. La. Ch. Code art. 1039.
Additionally, the Statemust prove the el ements of one of the enumerated grounds by clear and convincing
evidence to sever the parental bond. La. Ch. Code art. 1035(A); Santosky v. Kramer, 455 U.S. 745
(1982) (holding that the minimum standard of proof in termination of parental rights casesisclear and
convincing evidence).

Inthis case, OCS sought termination of R.K.'s parentd rightsunder La. Ch. Code art. 1015(5).°
OCS was authorized to file the petition by La. Ch. Code art. 1004(D), which provided at the time the
petition wasfiled, when asaresult of aprior childin need of care disposition, termination isauthorized by
Article 1015(5).

However, thetrial court terminated the parental rights of R.K. and JK. based on La Ch. Code

art. 1015(3)(i) which provides as a ground for termination:

®La. Ch. Code art. 1015(5), which provides:
The grounds for termination of parental rights are:

Unless sooner permitted by the court, at least one year has elapsed since a child was removed from
the parent's custody pursuant to a court order; there has been no substantial parental compliance with
acase plan for services which has been previoudy filed by the department and approved by the court
as necessary for the safe return of the child; and despite earlier intervention, there is no reasonable
expectation of significant improvement in the parent's condition or conduct in the near future,
considering the child's age and his need for a safe, stable, and permanent home.
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(3) Misconduct of the parent toward thischild or any other child of the parent or any other
child in his household which constitutes extreme abuse, cruel and inhuman treatment, or
grosdy negligent behavior below areasonable standard of human decency, including but not
limited to the conviction, commission, aiding or abetting, attempting, conspiring, or soliciting
to commit any of the following:

i) Abuse® or neglect” whichis chronic, life threatening, or resultsin gravely
disabling physical or psychological injury or disfigurement.

Thecourt of appea concluded that the only assertion of physical abuseinthiscaseisthat committed
by R.K., finding no evidence of physical abuse, or knowledge of physical abuse, by J.K until after the
incident by R.K. that set in motion the proceedingswith OCS.2 Thus, the court of appeal concluded that
only the only alleged abuse by JK. could betheinfliction, attempted infliction, allowance, or toleration of
theinfliction of mental injury upon children by a parent as aresult of inadequate supervison. The court of
appeal appeared to focus on Dr. Williams and JK.’ stestimony that she loves her children and sought to
protect them when she perceived that they were in danger.

However, we must continue to stressthat the L egidature has expressed itsintent that courts shall
congtrue the procedura provisonsof Title X of the Children's Code rdlative to the involuntary termination
of parental rightsliberally. La. Ch. Code art. 1001. We concludethat thelower court erred infailingto
recognize that passive abuse or neglect by aparent can inflict just as, if not more o, “ gravely disabling”
injury asphysica abuse. Thetria court found that J.K.’ sapparent inability to protect her children from
witnessing the abuse resulted in severe psychological trauma, and based on her inability to reform that

behavior, both pre- and post-custody with OCS, thetrial court properly concluded that the best interests

8La. Ch. Code art. 1003(1) defines abuse as:

[A]ny of the following acts which seriously endanger the physical, mental, or emotional
health and safety of the child:
(a) The infliction or attempted infliction, or, as a result of inadequate
supervision, the alowance or toleration of the infliction or attempted
infliction of physical or mental injury upon the child by aparent or any other
person.

La. Ch. Code art. 1003(10) further defines neglect as:

[T]he refusal or failure of a parent or caretaker to supply the child with necessary food,
clothing, shelter, care, treatment, or counseling for any injury, illness, or condition of thechild,
as a result of which the child's physical, mental, or emotional health and safety is[sic]
substantially threatened or impaired.

8 We note on review that Dr. Miles indicated reports from K.K. of several instances of abuse by
her father during therapy. Additionally, in a petition for protective order fileby J.K. in 1995, JK. placed a
check by the question on “abusing petitioner’s children.”
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of the children would be served in terminating both R.K. and J.K’s parental rights.

Aswerecognized in Sateintheinterest of J.A., “the Legidature defined a"neglected” childin
broad termsprecisaly becauseforeseaing dl the possiblefactud stuationsthat may ariseisimpossible” 752
So. 2d at 813. Further, the broad definition enables experienced juvenile courtsto apply their training and
experience to the unique facts and circumstances of each case. Id.

Although JK.'stestimony reved s efforts on her part to obtain help for hersdlf through restraining
ordersand law enforcement, therecord a so demonstrates her inability to follow through with any attempt
to stay away from her husbhand. Infact, the overwheming evidence by mentd hedth professonasand her
own admissions supportsthefinding that she sabotaged her own effortsto rehabilitate, for example, by
refusing to participate in further therapy to allow OCSto determine compliance with her case plan, and
returning to her husband on numerous occasions, including contacts initiated by her, even after the petition
to terminate her rights had been filed.

Dr. Williams related that J.K.’s behavior is consistent with her mental diagnosis of chronic
depression and saif-defeating persondity disorder. Hediagnosed JK. ashaving a" self-defeating persondity
disorder," which he described as a"habitua and entrenched pattern of behaving, thinking, [and] feding” in
which the person "chronicdly ... sabotagestheir [sic] own good fortunes. They continualy shoot themselves
inthefoot ... and haveahard timemaintaining ahedthy, happy, harmonioustypeof life...." Dr. Williamsdid
not think that it would be reasonable for the children to return to JK. until there was "good reason” to
believe that she had changed. He opined that two or moreyearsof intensive trestment with stability and
avoiding the violence would be necessary before a consideration of returning the children to her, even with
the offer of relative assstance. While afinding of mentd illness, standing done, isinsufficient groundsto
warrant termination of R.K..'sparental rights, La. Ch. Codeart. 1015, amental deficiency related tothe
parenting ability isrelevant in determining therole of the mother in abuse or neglect of the children. Sate
in the Interest of J.A, 752 So. 2d at 814.

J.K. engaged in apattern of returning to R.K. both before and after the children were out of her
custody. Infairnessto JK., she was under the impression initially that OCS was encouraging the
reconciliations, but OCSclarifieditspositionto her. Moreover, Dr. Williamstestified that J K. "wasvery,

very avarethat ... therewas aheavy contingency between her own assessment of her readinessto get them
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back ... and her relationship with [R.K.] and keeping him out of her life."

Our review of therecord supportsthetrid court’ sfinding of clear and convincing evidencethat JK.
participated in passive abuse, namely that she allowed or tolerated theinfliction of menta injury on her
children. Whether termed abuse or neglect, theevidence overwhemingly indicatesthat the children suffered
severetraumafrom their repeated exposure to violence perpetrated by R.K. on JK. Wefurther conclude
that thetrial court did not err in finding that the children suffered life-threatening and severely disabling
psychological injury that in their best interests required termination of J.K.'s parental rights.

Ms. Milestestified that K.K. needs stability and needsto fed safe. Shea sotestified that it would
be"[v]ery, very important” that K.K. not witness violence toward acaretaker at this point and that "[i]t
would be very detrimental to her" to be placed in an environment where her caretaker was the subject of
physica abuse. Dr. Post was of the opinion that the children need stability and permanency and stated that
itwould be"crucial" for thechildrento befreefrom violence. Shetestified that her only concern wasthat
JK. continued to go back to R.K., and she explained: "[T]hey're dready so traumatized that exposing them
to more of that possibly seemsto outweigh the fact that they might be able to be with her ... becausethey're
sodisturbed...." Dr. Williamswas aso of the opinion that the children need security and stability. Dr.
Menou testified that her main concern for the children would be that they not return to J.K. because JK.
may continue the relationship with R.K. and the children would be subject to the same abusive environment
that they wereininitialy.

We are cognizant that domestic violence and child abuse or neglect are often rdlated problemswithin
the same dysfunctiond family.® While we recognize that the battered woman in the relationship isthe victim,

and a pattern of returning to the batterer is common,*® we must also accept the legidature’ s mandate that

® See, eg., Charging Battered Mothers with Failure to Protect: Sill Blaming the Victim, 27
FORDHAM URB. L.J. 849 (2000); Ledey E. Daigle, Empowering Women to Protect: Improving
Intervention with Victims of Domestic Violence in Cases of Child Abuse and Neglect; A Study of Travis
County, Texas, 7 TEX. J. WOMEN & L. 287 (1998).

10 Ms. Miles explained that the studiesindicate that it is not common for abused women to leave at
the very first violent attack and that often they endure many attacks prior to leaving. She also opined, even
after leaving, the abused woman will ultimately return. Dr. Menou explained that, typically, with battered
women "there is some length of time where there's [sic] separations and reunifications,”" and she felt the
prognosis for JK. remaining away from her husband was poor. Dr. Post testified that "[i]t's not an
uncommon pattern to repeatedly go back [into an abusive environment] for lots of reasons.”
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the children are the paramount concern.* In the unique facts of this case, thetria court found that because
the children had suffered such severe psychologica trauma, J.K. srepesated returnsto R.K., and high risk
of continuing to do so, condtituted neglect that is* chronic, life threatening, or resultsin gravely disabling
physical or psychological injury or disfigurement.” La. Ch. Code art. 1015(3)(i).

We disagreewith the court of gpped’ sconclusionthat OCS did not adequately provide necessary
sarvicesfor thesafereturn of thechildren. OCSisagovernmenta agency with thousandsof casesand finite
resources. According to Ms. Becton, the twel ve-session restriction was placed in advance of Dr. Menou's
treatment. J.K.'sapparent need for long-term assistance and support to break the cycle of abusein her
life was not contingent upon OCS providing dl the financid assistance and effort to ensure that thisin fact
occurred. JK. presented no evidenceof her effortsto pursuefurther therapy or obtain financiad assistance,
despite her awareness of the case plan’s requirements to achieve reunification with her children.

Webdlievethe court of appea was swayed by the moving lettersprovided by relativesand former
rdativesof JK. Thelettersfrom relativesintroduced into evidence demonstrated adesire and potentia
ability to carefor the children.? While we too are concerned that the children be placed with relatives as
opposed to strangers, we note that it is OCS s role, and not the courts, to determine placement of the
children after the termination of parenta rights. SeeLa. Ch. Code art 1040; La. Ch. Code art. 672; Sate
intheinterest of Sapia, 397 So. 2d 469 (La. 1981). The existence of relativesisgeneraly irrelevent to
the termination of a parenta rights, as noted and objected to by the State and the children’ s attorney during
triad .2 Rather, theletters arerdlevant to thetria court’ s approving placement in accordance with the best
interest of the children, upon submittal by OCS during placement proceedings.

Other Assignments of Error

Intheir gppdlate briefs, OCS, the didtrict atorney, and the children's attorney urge that grounds for

1 'We aso point out the legidature’' s recognition of, and provisions for, domestic violence and “its
complex legal and social problems.” SeeLa. Ch. Code art. 1564-75.

2 Jy.F., JK.'soldest child and the haf-brother of C.K. and K.K., submitted aletter expressing his
desire and ability to provide ahomefor the children. Jy.F.'spaterna aunt, S.C., submitted a letter expressing
her desire and the desire of her husband to share their home with K.K. J.K.'s oldest daughter and the
children's half-sister, Jr.F., livesin S.C.'sgarage apartment. In addition, other relativesof Jy. F., former in-
lawsof JK. by her first husband, submitted | etters supporting their prior tiesto J.K. and her two children and
their interest in maintaining family ties.

1 Thetria court alowed the letters from relatives to go to the weight of the evidence apparently in
rebuttal of the State’s proof that J.K. lacked a support system to adequately care for the children.
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termination of parental rights havein fact a so been established under La. Ch. Code art. 1015(5). Asset
forth above, thetrial court did not base the termination of parental rights on that section of the Article,
athough it did make afactual finding on an element of that provision, i.e., that there was no reasonable
expectation of sgnificant improvement in J.K.'s conduct in the near future that would alow the childrento
be returned to her. Because we agree with the trial court’s determination under La. Ch. Code art.
1015(3)(i), we pretermit a discussion of the grounds for termination under La. Ch. Code art. 1015(5).

Accordingly, this court exercises its supervisory jurisdiction to order that this case proceed
expeditioudy and, to the extent practicable, that OCS shall provide adetailed report to the juvenile court
within fifteen daysfrom thisjudgment becoming final to address permanent placement for the children
pursuant to Ch. C. art. 1040. SeeCh. C. art.1001.1 (mandeting that any petition or proceeding filed or held
under the provisions of the Children's Code be given priority).

CONCLUSION

For the foregoing reasons, we reverse the judgment of the court of appeal. We affirm thetrial

court’ stermination of J.K.'s parental rightsand remand for further expedited proceedingsto determine

placement in accordance with OCS guidelines.

DECREE
Accordingly, we vacate the Third Circuit Court of Appeal judgment reversing the termination of
JK. sparentd rightsand awarding costs of the appeal against the State. The caseisremanded tothetrid

court for further expedited proceedings consistent with this opinion.

VACATED AND REMANDED WITH INSTRUCTIONS FOR EXPEDITED TREATMENT .
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