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SUPREME COURT OF LOUISIANA
No. 01-CC-1182
JESSICA ANN ROUGEAU
Versus
HYUNDAI MOTOR AMERICA, ET AL.
ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FOURTH CIRCUIT, PARISH OF ORLEANS
VICTORY, J.

We granted thiswrit to determine whether evidence of the plaintiff’ sfailureto
wear a seat belt is admissible in this automobile product liability casein light of La
R.S. 32:295.1(E). After reviewing the record and the applicable law, we hold that
evidence of seat belt non-use may be admissible in a product liability case under
certain limited circumstances; however, in this case, such evidenceisinadmissible, and
we affirm the judgment of the court of appeal.

FACTSAND PROCEDURAL HISTORY

Plaintiff, Jessica Ann Rougeau (“ Rougeau”), was injured in asingle vehicle
accident on December 25, 1990, when she drove through an intersection and struck
a steel utility pole. She alleged that as she was proceeding south on Louisiana
Highway 23, her vehicle, suddenly and without warning, veered sharply to theright,
causing the vehicle to strike the pole head-on. She alleged that the week earlier,

between December 14 and December 21, 1990, the vehicle was in the possession of

"Retired Judge Robert L. Lobrano, assigned as Associate Justice Pro Tempore, participating in the
decision.



Dickie's Master Craft for the purpose of making repairs, including a front-end
alignment and straightening of the vehicle' sfront frame, that were associated with a
prior automobile accident that had occurred on October 27, 1990. Rougeau sued
Hyundai Motor America (“Hyundai”) aleging that design defectsin her 1988 Hyundai
Excel caused her accident and her resultant debilitating injuries.! She also sued
Dickie sMaster Craft, aleging that it failed to properly repair the vehicle. Shewas not
wearing her seat belt at the time of the accident.

On February 23, 1999, Rougeau moved to strike Hyundal’ sthird party fault and
non-use of seat belt affirmative defenses, relying on La. R.S. 32:295.1(E) At oral
argument, thetria court denied plaintiff’smotion and the court of appeal denied writs,
finding that La. R.S. 32:295.1 was not applicable to a product liability action.
Rougeau v. Hyundai, 99-1060 (La. App. 4 Cir. 5/11/99). This Court granted
plaintiff’swrit application and remanded the matter to the Fourth Circuit for briefing,
argument and opinion. Rougeau v. Hyundai, 99-1538 (La. 6/16/99), 745 So. 2d 604.
Upon remand, plaintiff raised constitutional challengesto La. R.S. 32:295.1(E) not
previously raised in thedistrict court. Thus, the Fourth Circuit remanded the caseto
permit the district court to consider the constitutionality of La. R.S. 32:295.1(E) and
its application to the facts of this case. Rougeau v. Hyundai, 99-1060 (La. App. 4
Cir. 10/20/99), 748 So. 2d 39. Thedistrict court held ahearing on the congdtitutionality

Issues and denied plaintiff’s constitutional challenge. The court of appeal granted

'Rougeau dlegesthefollowing design and failureto warn defectsin her origind and first amending
petition: failureto properly design, engineer, and/or manufacturethe aforesaid 1988 Hyundal Excdl; failure
to equip the aforesaid vehicle with gppropriate vibration eliminating devices, failureto providethe vehicle
with appropriate and compatibly designed tires; failure to warn of the dangers associated with aknown
potentia defect, or towarn of the dangersassociated with improper whed aignment; such further and other
actsor neglect, fault, omission, or commissionto beproven a thetrid of this cause; and the manufacturing
and design and warning defects dleged in her original petition relative to the front end vibration of her car
and the braking system.



plaintiff’s writ application and reversed the district court judgment, holding that,
because plaintiff was not making an allegation of uncrashworthinessor of adefectin
the safety restraint system, to allow introduction of seat belt non-usewould bein direct
contravention of La. R.S. 32:295.1(E). Rougeau v. Hyundai, 00-2737 (La. App. 4
Cir. 3/23/01). We granted Hyundai’ swrit application to determineif, and under what
circumstances, seat belt evidence may be used in aproduct liability action. Rougeau
v. Hyundai, 01-1182 (La.6/22/01).
DISCUSSION

La R.S. 32:295.1(E) provides:

In any action to recover damages arising out of the ownership, common

mai ntenance, or operation of amotor vehicle, failure to wear a seat belt

in violation of this Section shall not be considered evidence of

comparative negligence. Falluretowear asafety belt in violation of this
Section shall not be admitted to mitigate damages. (Emphasis added.)

Courts in Louisiana have split on the issue of whether seat belt evidence is
admissiblein product liability casesunder La. R.S. 32:295.1(E). The Second Circuit

has held that seat belt non-use is not admissible in a crashworthiness? case. Wright
v. Louisana Power & Light Co., 33,202 (La. App. 2 Cir. 10/15/99), 752 So. 2d 919,
writ denied, 99-3232 (La. 12/17/99), 752 So. 2d 858. In McElroy v. Allstate I ns.
Co., 420 So. 2d 214 (La. App. 4 Cir.), writ denied, 422 So. 2d 165 (La. 1982), relying

on pre-statutory jurisprudence providing that seat belt non-use wasnot admissible to

2¢Crashworthiness’ cases are product liability cases concerning a manufacturer’ s duty to use
reasonable carein designing automobiles. See Larsen v. General Motors Corp., 391 F.2d 495, 503 (8"
Cir. 1968). Ordinarily, theinjuriesoccur when, in an accident, occupants collidewith theinterior of their
carsor arethrown from the cars and collide with something else. The casesaso are known varioudy as
“sacond collison” casesand “enhanced injury” cases. They focuson injuries attributableto aleged design
defects, rather than initial impacts.

Contrary to the holding in Wright, most courts throughout the country have held that seat belt
evidence is admissible in crashworthiness cases. See footnote 7, infra.

3



prove contributory negligence, the Fourth Circuit Court of Appeal held that such
evidence could be used to prove that the automobile' s design as a whole was not
defective. In Fedelev. Tujague, 98-0843 (La. App. 4 Cir. 4/15/98), 717 So. 2d 244,
where plaintiff alleged inadequate warningsregarding the airbag system, the Fourth
Circuit held that aproduct liability claimisnot aclaim “arising out of the ownership,
common maintenance, or operation” of avehicle, such that seat belt evidence was
admissible. In theinstant case, the Fourth Circuit reasoned that its decision in Fedele
was limited to casesin which a plaintiff aleges a defect in the safety restraint system,
and that because this plaintiff isalleging defectsin the front-end vibration and braking
system of her vehicle, her injuries “clearly arose ‘out of the ownership, common
maintenance, or operation’” of a vehicle, making seat evidence inadmissible.
Rougeau v. Motor America, supra, Slip Op. at 5.2

In this case, Rougeau alleges that her accident was caused by manufacturing,
design, and warning defects of the “front-end vibration of her car,” braking system,

and tires.* In her original petition, she had alleged “failure to provide the aforesaid

3The case cited by plaintiff for the proposition that seat belt evidenceisinadmissiblein cases
involving the DOTD, and thusis not limited to vehicle-to-vehicle collisons, Keeth v. State through Dept.
of Public Safety and Transp., 618 So. 2d 1154 (La. App. 2 Cir. 1993), was actually an ordinary two-
vehicle accident case, involving the DOTD only because a police officer wasadriver involved in the
accident.

“Under the LPLA, to prove a design defect, a plaintiff must show:
(2) that the vehicle is defective or unreasonably dangerous because:

(a) there existed an dternative design for the vehicle that was capable of preventing the
claimant’ s damage; and

(b) thelikelihood that the vehicle' sdesign would cause the claimant’ s damage and the
gravity of that damage outweighed the burden on the manufacturer of adopting such
dternative design and the adverse effect, if any, of such dternative design on the utility of
the vehicle; and

(continued...)



vehicle with sufficient crashworthiness features,” but she withdrew this allegationsin
an amended petition. She arguesthat, asthisisan action to recover damages arising
out of her operation of amotor vehicle, evidence that shewas not using her seat belt
is prohibited under La. R.S. 32:295.1(E). Defendant argues that this evidence is
admissible because a product liability action is not an action “arising out of the
ownership, common maintenance, or operation of amotor vehicle,” and that, even if
it were, such evidenceis only inadmissible to prove comparative fault or to mitigate
damages.

The function of the statutory interpretation and the construction to be given to
legidative actsrestswith thejudicial branch. Touchardv. Williams, 617 So. 2d 885
(La 1993). The gtarting point in the interpretation of any satute isthe language of the
satuteitsalf. 1d. “When alaw is clear and unambiguous and its application does not
lead to absurd consequences, the law shall be applied as written and no further
Interpretation may be made in search of the intent of thelegidature.” La. C.C. art. 9.
“When the language of a law is susceptible of different meanings, it must be
Interpreted as having the meaning that best conformsto the purpose of thelaw.” La
C.C. art. 10.

Initially, we must determine whether this product liability action is an action
“arising out of the ownership, common maintenance, or operation of amotor vehicle’
under the statute. If so, we must then determine whether the statutory prohibition

against the introduction of seat belt non-use evidence to prove comparative fault or to

*(...continued)
(2) that such defective or unreasonably dangerous condition proximeately caused clamant’s
damages.

La R.S. 9:2800.54 and 9:2800.56.



mitigate damages al so prohibitsits use by Hyundai in this case to disprove causation
or design defect.

The statutory phrase “arising out of the. . . operation” of amotor vehicle does
not require that the defendant “operate” the vehicle; it simply requires that the
underlying event arise from the “operation” of avehicle. See Newman v. Ford
Motor Co., 975 SW.2d. 147, 155 n.26 (Mo. 1998); but see LaHue v. General
Motors Corp., 716 F. Supp. 407 (W.D.Mo. 1989) (“arising out of the ownership,
operation, or common maintenance’ doesnot include design or construction); Hodges
v. Superior Court, 21 Cal. 4" 109, 86 Cal. Rptr. 2d 884 (1999) (under the California
uninsured motorist statute, “arising out of the operation or use” of avehicle does not
include product liability actions).

Further, there is nothing in the legidative history to indicate that the drafters
intended to limit the application of La. R.S. 32:295.1(E) to exclude product liability
actions. La. R.S. 32:295.1 was originally enacted in 1985 in response to Federal
Motor Vehicle Safety Standard (FMV SS) 208, part of the National Traffic and Motor

Vehicle Act, which required states to enact mandatory seat belt use laws.”

°In 1966, Congress enacted the National Traffic and Motor Vehicle Safety Act whereby the
Department of Transportation wasdirected to “ reduce traffic accidentsand deathsand injuriesto persons
resulting from traffic accidents.” Accordingly, the Department of Transportation established the Nationa
Highway Transportation Safety Administration (NHTSA) to oversee the enactment and enforcement of
the Nationa Traffic and Motor Vehicle Safety Act, 15U.S.C. § 1392. Part of the Motor Vehicle Safety
Act specificaly addressed the issue of seat belts, and particularly their design and performance criteria
SeFMVSS 208, 49 C.F.R. §571.208. In 1970, NHTSA amended FMV SS 208 to require that al new
cars be equipped with automatic restraint systems for the front seat occupants. Because of protest from
the automobile industry, on October 23, 1981, NHTSA rescinded that Order and reopened the issue for
public consideration.

On October 19, 1983, NHTSA issued itsNotice of Proposed Rulemaking concerning occupant
protection relativeto fully automatic front seat restraint systems. See 48 Federa Register No. 203 at pp.
48622-48641. AsNHSTA stated therein, because seat belt uselevelswere so low, mandatory passive
restraintswere perceived as the most effective meansto meet the Congressiona purpose of the Motor

(continued...)



In the next legidative session following the National Highway Transportation
Safety Administration enactment, Rep. Gary Forster introduced House Bill 697 asan

attempt to meet the requirements of FMV SS 208. The origina bill mandated that every

5(...continued)
Vehicle Safety Act. However, because of public concern over mandating specific restraint systemsfor
automobiles, NHTSA cons dered numerous optionsto increase occupant safety before reaching itsfina
decison that “[€e]ffectively enforced state mandatory seatbelt uselaws (MULS) will provide the greatest
safety benefitsmost quickly of any of the dternatives, with dmost no additional cost.” 49 Federd Register
No. 138, at pp. 28962-29010, July 17, 1984.

Accordingly, Federad Motor Vehicle Safety Standard 208 was amended to provide thefollowing
requirements for mandatory passive restraints:

As aresult of these conclusions, the Department has decided to require automatic
occupant protectioninal passenger automobiles based on aphased-in schedule beginning
on September 1, 1986, with full implementation being required by September 1, 1989,
unless, before April 1, 1989, two-thirds of the population of the United States are covered
by MUL s meeting specified conditions. More specificaly, the rule would require the
following:

Passenger cars manufactured for salein the United States after September 1,
1986, will have to have automatic occupant restraints on the following schedule:

Ten percent of all automobiles manufactured after September 1, 1986.

Twenty-five percent of al automobiles manufactured after September 1,

1987.

Forty percent of al automobiles manufactured after September 1, 1988.

One-hundred percent of dl automobiles manufactured after September 1,

1989.
Therequirement for automatic occupant restraintswill be rescinded if MUL s meeting
certain pecific conditions are passed by asufficient number of statesbefore April 1, 1989
to cover two-thirds of the population of the United States.

In order for the passive restraint requirement to be rescinded, however, the Department of
Transportation mandated that the state MUL S meet certain minimum criteria:

(2) A prohibition of waivers from the mandatory use of seatbelts, except for medical
reasons,
(3) An enforcement program that complies with the following minimum requirements:
(a) Penalties. A pendty of $25 (which may include court costs) or more
for each violation of the MUL, with aseparate pendty being imposed for
each person violating the law.
(b) Civil Litigation Penalties. The violation of the MUL by any person
wheninvolved inan accident may beused in mitigating damages sought by
that person in any subsequent litigation to recover damagesfor injuries
resulting from the accident. Thisrequirement issatisfied if thereisarule
of law in the State permitting such mitigation.

|d. at 28997.



driver, and front seat passenger under certain conditions, wear seat belts or be subject
to a fine upon conviction, but did not contain any provisions for civil litigation
pendties. Theengrossed and reingrossed hills, aswell asthefinal enrolled legidation
included an amendment offered by the Louisiana Trial Lawyers Association, which
provided as follows:

E. In any action to recover damages arising out of the ownership,
common maintenance, or operation of amotor vehicle, failureto wear a
safety belt in violation of this Section shall not be considered evidence
of comparative negligence. Failureto wear asafety belt in violation of
this Section may be admitted to mitigate damages, but only when the
party offering such evidence proves that (1) there was a functioning
safety belt availableto theinjured party; (2) theinjured party failed to use
asafety belt; (3) thefailureto use asafety belt contributed to the party’ s
injuries; (4) the use of a safety belt would have reduced the injured
party’ s damages in an amount equal to or in excess of the amount of
mitigation sought. In no event shall the award of damages be reduced by
more than two percent for the nonuse of a safety belt.

La R.S. 32:295.1(E) (as enacted in 1985). This statute met the requirement of
FMV SS 208 that the violation of the mandatory seat belt use law may be used in
mitigating damages.

In 1988, La R.S. 32:295.1(5) was amended by 1988 H.B. 1158 to delete the
section alowing the introduction of evidence in mitigation of damages, as follows:
E. In any action to recover damages arising out of the ownership,
common maintenance, or operation of amotor vehicle, failureto wear a
safety belt in violation of this Section shall not be considered evidence

of comparative negligence. Failureto wear asafety belt in violation of
this Section may shall not be admitted to mitigate damages. -but-enty

1988 H.B. 1158 (additions and deletions marked). 1n explaining the amendment,
Representative DeWitt stated only that “if you do not wear a safety belt, you would
not be in mitigation in law suits for damages with insurance.” Minutes of Meeting,
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House Committee on Transportation, Highwaysand Public Works, Monday, May 16,
1988, p. 9.

After debate on this amendment, one representative stated that “as he
understood the amendment, if there is an accident and a defense is raised of
contributory or comparative negligence because of failureto wear a seat belt, then this
amendment would provide that that defense could not beraised.” Minutes of Meeting,
House Committee on Transportation, Highwaysand Public Works, Monday, May 16,
1988, p. 12. The Act passed and La. R.S. 32:295.1(E) remains in this form today.

In 1999, there was an attempted amendment of La. R.S. 32:295.1(E) to allow
theintroduction of seat belt non-use in the determination of comparative negligence,
gpportionment of fault, or mitigation of damages. 1999 House Bill 936 and Senate Bill
861. In introducing the bill in committee, Senator Dardenne explained:

Presently under Louisianalaw it isinadmissible in evidenceto establish

that an individual was not wearing a seat belt at the time they were

involved in an accident. It seemsto me that that ought to be a matter of

fact that could be considered by afact finder -ajudge or ajury. And this

bill very ssmply would change the law to make it clear that you could

provide testimony in a court that an individual was not wearing a safety

belt and that that evidence could be used to determine the individual’ s

comparative negligenceto apportion fault or to mitigate that individua’s

recovery based on the fact that they did not have the seat belt on.

Senate Judiciary A Committee Minutes, April 13, 1999. Senator Hainkel explained
the present law asfollows:. “Y ou can’t offer evidence today of the fact that failureto
use aseat belt caused theinjury. All thisdoesislet you offer evidencethat failureto
obey the law-that particular law—caused theinjury.” 1d. The 1999 L egidature chose
nottoamend La. R.S. 32:295.1, leaving in place the legidature s choicethat faillureto
wear aseat belt not be used to determine comparative fault, to apportion fault, or to
mitigate damages.

Wefind no indication in the legidative history that the L egidature intended to
exclude product liability actionsfrom the scope of La. R.S. 32:295.1. Infact, had it
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wished to so, it could have done so explicitly, as have other states. See Ark. Code
Ann. 8 27-37-703 (Michie 1987 & Supp. 1997); Tenn. Code Ann. 8§ 55-9-604 (Supp.
1997) (each statutorily recognizing that, in product liability cases only, seat belt
evidence shall be admissiblewhen it relatesto proximate cause and to whether injuries
sustained in an automobile accident were in fact caused by the failure to wear a seat
belt). Further, applying the statute to all such actions, including product liability
actions, will avoid theincons stent result warned againgt by plaintiff, that in a case such
asthis, wherethe plaintiff has sued the automobile manufacturer and the vehiclerepair
shop, the automobile manufacturer would be able to introduce seat belt evidence but
the automobile repairer would not as the action against it would arise out of the
“common maintenance” of the vehicle, which is clearly covered under the statute.
This result also moots plaintiff’s equal protection argument.® Finally, it isconsistent
with the federal provisionsthat were to apply to “any subsequent litigation to recover
damagesfor injuries....” Seenoteb, infra (citing 49 Federal Register No. 138, at
p. 28997).

Having found that La. R.S. 32:295.1 appliesto al actionsfor damages arising
out of the ownership, common maintenance, or operation of a vehicle, including
product liability actions, we now seek to determine whether the statute’ s prohibition
against theintroduction of seat belt evidenceto prove comparative fault and mitigation
of damages also prohibits the use for which Hyandai seeks to introduce such
evidence, i.e., to prove injury causation and lack of design defect.

To reach this determination, we look first to the language of the statute. Under

the maxim expressio unius et exclusio alterius, when the legislature specifically

*Alaintiff arguesthat “without the due processand equa protection provisions, automatic disregard
of La R.S. 32:295.1(E) in product ligbility litigation, to the exclusion of other tort plaintiffs, createsa
suspect class of plaintiffswho are treated less favorably than dl other plaintiffs and creates a suspect class
of defendants (product liability defendants) who are treated more favorably than other defendants.”
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enumerates a series of things, the legidature’ s omission of other items, which could
have easily been included in the statute, is deemed intentional. Statev. Louisiana
Riverboat Gaming Com'’'n, 94-1872, 1914 (La. 5/22/95), 655 So. 2d 292. La. R.S.
32:295.1(E) clearly providesthat failure to wear a seat belt “shall not be considered
evidence of comparative negligence” and “ shall not be admitted to mitigate damages.”
La Evid. C. art. 402 statesthat all relevant evidenceisadmissible, except as otherwise
provided by other legislation. There are numerous other relevant issues in any
automobile accident case, any of which the Legidature could have chosen to include
within the prohibition of the statute, but they did not. Instead, the L egidature included
only comparative negligence and mitigation of damages and thus, intended that seat
belt evidence would be admissible for any other relevant purpose. Defendant argues
that evidence of seat belt non-use is relevant to prove that the automobile did not
contain adesign defect, and that, if it did, the defect did not cause plaintiff’ sinjuries.
Thus, we must determine whether the express prohibitionin La. R.S. 32:295.1(E)
affects seat belt use evidence when relevant to the issues of causation and design

defect.’

A survey of other jurisdictions’ decisions under similar statutes, prohibiting the use of seat belt
evidenceto prove comparative fault or to mitigate damages, showsthat the vast mgority of jurisdictions
allow the introduction of seat belt evidence in product liability cases, if offered other than to show
comparativefault or to mitigatedamages. Virtudly al these casesare” crashworthiness’ cases, wherethe
plaintiff isclaiming, not that a defect caused her accident, but that a product defect caused her to sustain
worse injuries than he or she would have suffered had the defect not existed.

InLaHue, supra, wherethe applicable statute prohibited seat belt evidenceto prove comparative
fault but alowed it to mitigate damages up to 1%, thefedera district court pointed out that, in aproducts
ligbility action, evidence of seat belt non-use could be reevant because “[i]f evidence showsthet dl or part
of theinjury is attributable to something other than adesign defect, the critical element of causationis
missing.” LaHue, supraat 416. “In that instance, a defendant is not, and should not be, liable for harm
whichthat defendant did not cause by way of adesigndefect.” 1d. Thecourt also alowed such evidence
ontheissueof designdefect, because*thejury should consder thevehicle soverdl design, including safety
features, in order to determinethe crashworthinessissue, and, thus, whether the vehicle was defectivein
design” and“[€e]vidence of product safety features specificaly designedto prevent theinjuries complained
of isentirely rdlevant to thisissue.” Id. a 417-18. Further, the court held that in adesign defect case, “the
entire automobile is a product. The design of individual components within this case need not be
considered in a vacuum because saf ety features such as seat belts are a part of the overall design.” 1d.

(continued...)
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While thereis no express prohibition against causation evidencein La. R.S.

’(...continued)

Likewise, other crashworthiness cases governed by statutory language similar to the Louisiana
statute, prohibiting seat belt evidence to show comparative negligence or to mitigate damages, have dso
held seat belt evidence to be admissible to prove causation or to defend against the all egations of design
defect. SeeBarron v. Ford Motor Co. of Canada, Ltd., 965 F. 2d 195 (7" Cir.), cert. denied, 506
U.S. 1001, 113 S.Ct. 605, 121 L .Ed.2d 541 (1992) (wherethe plaintiff alleged Ford’ s use of tempered
rather than laminated glassin asunroof caused her to bethrown from the car, the court found that North
Carolina sseet belt rule, which waslater codified, did not preclude dl seet belt evidence, but only evidence
of non-usein assessing whether the plaintiff had been negligent in failing to mitigate the consequences of her
accident); DePaepev. General Motors Corp., 33 F.3d 737 (7" Cir. 1994) (where the plaintiff alleged
that the sun visor/header system of her car was defective, the court held that seat belt evidence could be
used to show that its design of the sun visor/header system was not unreasonably dangerous because the
vehicle dso was equipped with afunctiona restraint system that would prevent an occupant from striking
those componentsin an accident); Whitehead v. American Motors Sales Corp., 801 P. 2d 920, 928
(Utah 1990) (finding seet belt evidence admissble under smilar Utah statute on the question of thevehicle's
overal design); Gardner v. Chryder Corp., 89 F.3d 729 (10" Cir. 1996) (whereplaintiff alleged her seat
was defective, the court held that by forbidding such evidence only to establish compartive negligence or
to mitigate damages, thelegidature intended to allow such evidenceif introduced for any other purpose,
such asto defend allegations of adefect or to establish its presencein the vehicle; when read asawhole
the statute “ reflects the legid ature’ sintent to make their use mandatory but to minimize any penalty for
nonuse, and to isolate their nonuse from any connotation of fault™).

Some courtshave aso allowed segt belt evidenceto prove causationin product liability cases not
involving crashworthiness claimsand in the face of statutory prohibitions broader that the one contained
in the Louisiana statute. In MacDonald v. General Motors Corporation, 784 F. Supp. 486 (M.D.
Tenn. 1992), the plaintiff alleged that hisautomobile sbrakeswere defective, which caused hisaccident.
Thefedera court, interpreting a Tennessee statute providing that “[i]n no event shdl failure to wear a seat
belt be considered as contributory negligence, nor shall such failureto wear asafety belt beadmissibleas
evidenceinatrid of any civil action,” held that in spite of this prohibition, evidence that the plaintiff was not
wearing hisseat belt wasadmissibleto prove proximate cause, an essential element of aproductsliability
clam. Thecourt held that “[t]o prevent General Motorsfrom introducing evidence that the Plaintiffs
injuries were the result of being thrown from the van would be taking a step toward the imposition of
absoluteliability.” 784 F. Supp. at 499. The court rejected plaintiffs argument that thiswas allowing
prohibited evidence in through the back door, explaining:

Atfirst glance, General Motors causation argument seemslike asubterfugeto avoid the
dricturesof 8§604. AsthisCourt hasexplained, however, GM’ s ability to introduce seat
belt evidence depends on the theory for which itsintroduction is sought. The doctrines of
contributory negligence and assumption of therisk areintertwined with causationissues.
Contributory negligenceismerdly thenegligenceact of aplaintiff whichisthe proximate
cause of the plaintiff’sinjury. Admitting evidence only with respect to causation may
complicatetheissuefor thejury, but it isby no means an insurmountable problem. Courts
often admit evidence for one purpose that cannot be considered by the jury for other
purposes (e.g. the state of mind exception to the generd rule againgt hearsay). This Court
can easily admonish the jury that seat belt evidence may be considered only on the
guestion on proximate causation.

Id. at 500; seealso GMC v. Wolhar, 686 A. 2d 170 (Del. 1996) (under common law of Delaware,
evidence of seat belt non-use admissiblein an action aleging that defective brakes caused an accident to
prove overal design and causation); but see Milbrand v. DaimlerChryder Corp., 105 F. Supp. 2d 601
(E.D. Tex. 2000) (where plaintiff alleged adefective rear axle caused her accident and the Texas statute
prohibited the use of seat belt non-usein acivil actionfor any purpose, the court held that evidence of
plaintiff’s seat belt non-use was inadmissible to prove causation or any other issue).
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32:295.1(E), thereis an express prohibition against allowing seat belt evidence to show
comparative fault, which implicitly affectsthe causationissue. La. C.C. art. 2323,
which appliesto product liability claims, provides in part:

A. ...If aperson suffersinjury, death, or loss as a result partly of his
own negligence and partly as a result of the fault of another person or
persons, the amount of damages recoverable shall be reduced in
proportion to the degree or percentage of negligence attributable to the
person suffering theinjury, death, or loss.

B. Theprovisionsof Paragraph A shall apply to any claim for recovery
of damages for injury, death, or loss asserted under any law or legal
doctrine or theory of liability, regardless of the basis of liability.

La. C.C. art. 2323 (emphasis added). Comparative fault necessarily involves an

analysis of whether the plaintiff’sinjuries resulted from his or her own fault, i.e.,

whether he or she caused hisor her injuries, in whole or in part. Thus, by prohibiting
evidence of comparative fault, the legidature has effectively eiminated a defendant’ s
ability to defend against the causation element based on seat belt non-use. The
L egidature apparently was aware of thiswhen certain legidators sought to amend the
statutein 1999, expressing that the present law did not allow evidencethat failure to
wear aseat belt caused theinjury. See Senate Judiciary A Committee Minutes, April
13,1999. Thus, wefindthat La. R.S. 32:295.1(E) prohibits Hyundai from introducing
evidence that Rougeau was not wearing her seat belt to provethat thisfailure caused
her injuries.®

Hyundai aso arguesthat evidence that seat belts were present in the car but that

Rougeau was not wearing a seat belt is also relevant to show that the automobile’s

®Thisholdingisconsstent with theapparent policy considerationsinenactingLa R.S. 32:295.1(E),
whereby the legidature has chosen to prohibit attributing any fault to adriver who isinjured in a car
accident because he or she was not wearing a seat belt, either to show that he or she was comparatively
negligent for not wearing aseat belt or to diminish the amount of damages he or sheis entitled because of
seat belt non-use. The statute appears to reflect the public policy to mandate seat belt usein order to
protect the public, but to minimize any civil penatiesfor non-use, and to isolate seat belt non-use from any
connotation of fault in civil litigation.
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overal design was not defective, or that a specific aspect of the automobile’ sdesign
was not defective. Thereisno express prohibitionin La. R.S. 32:295.1(E) against
allowing an automobile manufacturer to defend against a design defect claim by
showing that the design of the vehicle did not contain a defect, nor does the existence
of adesign defect have anything to so with the plaintiff’s fault in not wearing a seat
belt. Further, “alowing aplaintiff to challenge an automobil€’ soverall safety scheme
without alowing evidence of whether the plaintiff, infact, used such safety featuresis
patently unfair.” Carter, Brett, R., “The Seat Belt Defense in Tennessee: The Cutting
Edge,” 29 Univ. of MemphisL. Rev. 215, 224-25 (Fall 1998).

The Mississippi Supreme Court has fashioned what we believe are appropriate

limitations on the use of seat belt evidence to disprove design defect. In Estate of
Hunter v. GMC, 729 So. 2d 1264 (Miss. 1999), plaintiffsalleged that the seatsin their

automobilewere defective, which caused their injuriesin an automobile accident. The
Mississippi statute at issue provided that “[f]ailure to provide and use a seat belt
restraint device or system shall not be considered contributory or comparative
negligence, nor shall the violation be entered on the driving record of any individual.”
Miss. Code Ann. 8 63-2-3. In spite of this broad prohibition, the court held:
.. . evidence of seat belt non-use may constitute relevant evidencein
some (but by no means all or even most) cases, so long as (1) the
evidence has some probative value other than as evidence of negligence;
(2) this probative vaueis not substantially outweighed by its prgudicial
effect (See Miss. R. Evid. 403) and is not barred by some other rule of
evidence and (3) appropriate limiting instructions are give to the jury,
barring the consideration of seat belt non-usage as evidence of
negligence.
729 So. 2d at 1268. The court cited with approval the following limiting instruction
given in DePaepe, supra:
You may consider the fact that plaintiff’s 1984 Buick Regal was

equipped with functional seat beltsin accordance with federa and Illinois
law for the purpose of determining whether the overall design of the
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vehicle was reasonably crashworthy. However, you may not consider

plaintiff’s use or non-use of seat beltsin determining, one, whether the

plaintiff wasat fault for hisown injuriesand/or, two, whether plaintiff’s

use or non-use of his seat belt caused hisinjury.

Id. (citing DePaepe, supra, 33 F.3d at 745). The Court relied on the policy
consi derationsthat automobile manufacturers should be encouraged to design carsin
acrashworthy manner in spite of the fact that drivers and passengers often fail to wear
their seat belts. 1d.

Under the limitations in Hunter relevant to the admissibility of seat belt
evidence, the first issue is whether the evidence of seat belt non-use has some
probative value other than as negligence. This case involves a close issue, because
plaintiff has removed the crashworthiness’ claimsfrom her petition, and isalleging only
that the brakes, tires, and front-end vibration system of her automobile were
defectively designed. However, in contrast to a crashworthiness case, or a case where
the plaintiff alleges adefect in the safety restraint system, evidence that thisvehicle was
equipped with seat belts but that she was not wearing hersis not relevant to disprove
this plaintiff’ s specific design defect allegations, i.e., that the brakes, tires, and front-
end vibration system were defectively designed. Becausethisevidenceisonly relevant
to show her own negligencein causing her injuries, theevidenceisinadmissibleinthis
case under La. R.S. 32:295.1(E). Thus, even though her failure to wear a seat belt

may have caused her to sustain worseinjuries than she would have had shefollowed

the mandatory seat belt |aw, and even though the defendant may ultimately have to

®In acrashworthiness case or acaseinvolving allegations of adefective safety restraint system,
wherein aplaintiff alegeshe or she sustained worseinjuriesin an accident than he or shewould haveif not
for the defect, evidence that the plaintiff did not use the safety restraint systems provided by the
manufacturer ishighly relevant to determine whether the automobile as awhole was defectively designed.
In such cases, this evidence has probative val ue other than as evidence of negligence, and the court must
then consider the other limitations, i.e., that the probative value of the evidence is not substantially
outweighed by the prejudicia effect or the evidenceis not barred under any other evidentiary rule, and that
appropriate limiting instructions are given to thejury, barring the consideration of seat belt non-use as
evidence of comparative negligence or to mitigate damages.
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shoulder the burden of these increased injuries, the L egidature has chosen this result
and we must enforce the statute as written.
CONCLUSION

La R.S. 32:295.1(E), prohibiting evidence of seat belt non-usein cases*arising
out of the ownership, common maintenance, or operation” of amotor vehicle, applies
to product liability actions involving allegations of design defect in an automobile.
Further, the prohibition against introducing the evidence to show comparative fault or
to mitigate damages a so prohibitsthe use of such evidenceto provethat the plaintiff’s
seat belt non-use caused her injuries. Such evidence is only admissible in a product
liability actionif: (1) it has probative value for some purpose other than as evidence of
negligence, such asto show that the overall design, or a particular component of the
vehicle, wasnot defective; (2) its probative valueisnot outweighed by itsprejudicial
effect or barred by some other rule of evidence; and (3) appropriate limiting
instructions are given to the jury, barring the consideration of seat belt non-usage as
evidence of comparative negligence or to mitigate damages.

Under the facts of this case, wherein the plaintiff alleges that defects in the
braking and front-end vibration system caused her to strike asted utility pole, resulting
in debilitating injuries, evidence that she was not wearing her seat belt isirrelevant for
any purpose other than to show that her seat belt non-use caused her injuries. Itisnot
relevant to show that her brakes, tires or front-end vibration system were not
defectively designed. Assuch, itsadmissibility isprohibited by La. R.S. 32:295.1(E),
which prohibits such evidence to show comparative fault or to mitigate damages.

DECREE
For the reasons stated herein, the judgment of the court of appeal is affirmed.

AFFIRMED.
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