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SIDNEY COTTON

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL, FIRST
CIRCUIT, PARISH OF WASHINGTON

KIMBALL, J.

Inthisprosecution for molestation of ajuvenileand oral sexua battery, the State seeksto introduce
evidence of the defendant’ s prior acquittalsin an earlier prosecution involving different alleged victims.
Following an evidentiary hearing, thetria court denied the State’ s motion to introduce the evidence of the
prior acquittals. Thefirst circuit denied the State’ s application for writs. Sate v. Cotton, 99-1684
(LaApp. 1 Cir. 2/25/00). We granted writsto address, as amatter of first impression, the admissibility
of adefendant’ s prior acquittals asother crimes evidence in a subsequent criminal trial. State v. Cotton,
00-850 (La. 6/23/00), 765 So.2d 345. We now find that, while double jeopardy does not bar the use of
the prior acquittals as other crimesevidence under LA. CODE EVID. art. 404(B), therecord in this case
contains no indication of the probative value of the evidence sought to be introduced. The State has
therefore not satisfied its burden of proof under Article 404(B), and we cannot say that the tria court
abused itsdiscretion in refusing to admit the other crimesevidence. The judgment of thetrial courtis
therefore affirmed.

FACTUAL AND PROCEDURAL BACKGROUND
On December 1, 1995, defendant, Sidney Cotton, was charged by bill information with violations

of LA.R.S. 14:81.2, molestation of ajuvenile,' and LA. R.S. 14:43.3, oral sexual battery.? The bill of

1 LA.R.S. 14:81.2(A) provides as follows:

Molestation of ajuvenile is the commission by anyone over the age of seventeen
of any lewd or lascivious act upon the person or in the presence of any child under
the age of seventeen, where there is an age difference of greater than two years
between the two persons, with the intention of arousing the sexual desires of either
person, by the use of force, violence, duress, menace, psychological intimidation,
threat of great bodily harm, or by the use of influence by virtue of a position of
control or supervision over the juvenile. Lack of knowledge of the juvenile' s age
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information asserts that the offenses were committed between January 1, 1995 and June 1, 1995, when
the aleged victim was seven years old.

Prior to thefiling of chargesin the current proceeding, Cotton had been charged with performing
ora sex upon hisson and hisniece, both juveniles, in 1992. Following atrid in the Twenty-Second Judicid
District, Parish of St. Tammany, Cotton was acquitted of these charges. See Docket No. 221, 431.

On October 29, 1996, the State filed notice of itsintent to introduce in the current case evidence
of Cotton’s prior acquittals. The State offered this evidence “for the purposes of showing absence of
mistake, preparation, and intent on part of and identity of the defendant as detailed in Louisiana Code of
Evidence Article 404 B and jurisprudentialy [sic] as detailed in State v. Prieur and its progeny.”

Initsbrief tothetria court, the State argued that the mere fact that Cotton had been acquitted did
not preclude the admission of evidence relating to those charges, citing, inter alia, Dowling v. United
Sates, 493 U.S. 342, 110 S.Ct. 668, 107 L.Ed. 2d 708 (1990). While the State’' smemorandum reveal's
little of the facts underlying the instant charges, the State a so urged that the current chargesrelated to
conduct similar to that at issue in Cotton’s prior trial and that the probative value of this evidence
outweigheditsprgjudicid effect. Inhisoppostion, defendant arguedthat Dowling, which dedt withfederd
law, was inapposite due to the broader double jeopardy protections provided by the Louisiana
Constitution.

At ahearing on February 24, 1997, thetrial court denied the State’ srequest to introduce the prior
acquittals. Inreachingitsdecision, thetria court relied primarily on our decisonin Satev. Miller, 571
$0.2d 603 (La. 1990). Particularly, thetrial court focused on our statement recognizing “the particular

significance the law attaches to an acquittal.” Miller, 571 So.2d at 609 (citing United Sates v.

shall not be a defense.
2. LA.R.S. 14:43.3(A) provides as follows:

Oral sexual battery is the intentional engaging in any of the following acts with
another person, who is not the spouse of the offender, when the offender either
compels the other person to submit by placing the person in fear of bodily harm, or
when the other person has not yet attained fifteen years of age and is at least three
years younger than the offender:

(1) The touching of the anus or genitals of the victim by the offender using
the mouth or tongue of the offender; or

(2) The touching of the anus or genitals of the offender by the victim using
the mouth or tongue of the victim.



DiFrancesco, 449 U.S 117, 129, 101 S.Ct. 426, 433, 66 L.Ed. 2d 328 (1980)).
The State then gpplied for writsto the firgt circuit; that court granted the State’ s gpplication. Sate
v. Cotton, 97-0632 (La.App. 1 Cir. 11/07/97), 703 So.2d 114. The court of appeal found that Dowling
did not preclude the admission of prior bad acts evidence s mply because the defendant had been acquitted
of thoseacts. The court also distinguished Miller onthe groundsthat that case, unlikethe instant matter,
involved two prosecutions arising out of the same operative facts. The court of gpped remanded the case
to thetria court, ordering it to conduct an evidentiary hearing on Cotton’ s prior acquittals to determine
whether the probative value of such evidence was outweighed by its prejudicial effect. 1d. at 117.
Thetria court held the evidentiary hearing on July 31, 1998. At that hearing, the State offered into
evidencetranscriptsof thetria testimony of thealeged victimsin Cotton’ sprior trial, aswell astranscripts
of recorded statements given by those witnessesto the police. The State offered to tipulate that, were the
two victims caled to testify against defendant in the current proceedings, they would testify in conformity
with their prior trial testimony and recorded statements. The defendant, while not agreeing that such
testimony would be truthful or accurate, accepted the State’ s stipulation.
Following that hearing, the trial court again denied the State’ s motion to introduce the prior
acquittals, finding as follows:
After closeexamination of thetwo statementsof thealleged victimsof the
defendant’ sprior bad acts, and considering that thisevidence may well
pardld the evidenceto be presented in the prosecution of theinstant case,
The Court finds that the prior testimony is highly prejudicia and
inflammatory.
Following the evidentiary hearing, the State again applied for writsto the court of gpped. Thefirst
circuit denied the State’' s application for writs “on the showing made,” stating as follows:
It is possible the district court had other evidence or information
concerning thefacts of theinstant offense, possibly including testimony
from an earlier hearing, from which it could determineif the other crimes
evidence actudly servesthe purpose for which it isoffered and from which
it could balance the probative val ue of the other crimes evidence with the
danger of unfair prejudice. However, such evidenceis not before this
court. Attheevidentiary hearing, the statefailed to present any evidence
regarding possible smilarities or ard ationship between the ingtant offenses
and the other crimes evidence, and the state did not includein thiswrit
gpplication any relevant portions of the record (containing the facts of the

instant offense) which the district court might have considered wheniit
issued itsruling.



Wegranted writs, State v. Cotton, 00-850 (La. 6/23/00), 765 So.2d 345, to address, asamatter
of first impression, the admissibility in asubsequent criminal tria of adefendant’ sprior acquittals as other
crimes evidence under LA. CODE EVID. art. 404(B).

DISCUSSION

The State arguesthat the acquittal sshould beadmissibleas other crimesevidence sincean acquitta
does not preclude the Government from relitigating an issue when it is presented in a subsequent action
governed by alower standard of proof under Dowling v. United Sates, 110 S.Ct. 668, 493 U.S. 342,
107 L.Ed. 2d 708 (1990). Furthermore, the State arguesthat thetria court waswrong to conclude that
theprgjudicia effect of the prior acquittal evidence outweighed the probative vaue of that evidence. In
response, defendant arguesthat introduction of the other crimes evidencewould forcehimtorelitigate
chargesof which hehasprevioudy been acquitted, thereby raising doublejeopardy concerns. Additiondly,
defendant argues the State has not satisfied the requirements of LA. CODE EvID. art. 404(B) for the
introduction of evidence of other crimesand, even if it could, the probative value of that evidencewould
be substantially outweighed by the danger of unfair prejudice.

Both the United States and the L ouisiana Congtitutions provide that no person shall twice be put
injeopardy of lifeor liberty for the same offense. U.S. CONST. amend. V; LA. CONST. art. 1, 815. In
interpreting the Double Jeopardy Clause of the Fifth Amendment, the federal courts employ the test
enunciated in Blockburger v. United Sates, 284 U.S. 299, 304, 52 S.Ct. 180, 76 L.Ed. 306 (1932):

Theapplicableruleisthat wherethe sameact or transaction congtitutesa
violation of two distinct statutory provisions, the test to be applied to
determine whether there aretwo offenses or only one, iswhether each
provision requires proof of afact which the other does not.

The Louisianaruleisset out in LA. CODE CRIM. P. art. 596, which provides:

Doublejeopardy existsin asecond trid only when the chargein
that tria is:

(2) Identical with or adifferent grade of the same offense for
which the defendant was in jeopardy in thefirst trial, whether or not a
responsive verdict could have been rendered in the first trial asto the
charge in the second tria; or

(2) Based on apart of a continuous offense for which offensethe
defendant wasin jeopardy in thefirst trial.

In evaluating claims of double jeopardy under article 596 and LA. CONST. art. 1, § 15, Louisiana courts



have used the “same evidence’ test, which we have remarked is* somewhat broader in concept than

Blockburger.” Satev. Seele, 387 So.2d 1175, 1177 (1980). The same evidence test has been stated

asfollows:
If the evidence required to support afinding of guilt of one crimewould
also have supported conviction of the other, thetwo arethe same offense
under a plea of double jeopardy, and a defendant can be placed in
jeopardy for only one. Thetest depends on the evidence necessary for
conviction, not all the evidence introduced at trial.

Id.

Inthe instant case, thereisno claim that the crimes charged in thefirst trid arein any sensethe
“same offense” asthose charged for purposes of the second tria. The concept of double jeopardy, then,
inits strictest sense, would not be offended by the admission of evidencerelating to the prior bad acts of
which defendant was acquitted in a previous trial.

The Double Jeopardy Clause of the Fifth Amendment, however, o incorporates the doctrine of
collateral estoppel. Thiscomponent of the Double Jeopardy Clause wasrecognized by the United States
Supreme Court in Ashe v. Svenson, 397 U.S. 436, 90 S.Ct. 1189, 25 L.Ed.2d 469 (1970). There,
defendant was accused of being part of agroup of masked men who robbed six men playing poker. The
defendant was subsequently tried for the armed robbery of one of the card players, Donald Knight, and
was acquitted after ajury trid. Thestate then brought petitioner to tria Sx weekslater, over hisobjections,
for the armed robbery of another of the poker players who was robbed that night. Defendant was
convicted at the conclusion of this second trial.

The Supreme Court, applying the doctrine of collatera estoppel it found implicit in the Double
Jeopardy Clause, reversed defendant’ s conviction and held the acquitta in defendant’ sfirst tria precluded
the statefrom charging him for the second offense. The Court stated that collatera estoppd “meanssmply
that when anissue of ultimate fact has once been determined by avdid and find judgment, that issue cannot
again be litigated between the same partiesin any future lawsuit.” 1d. at 443, 90 S.Ct. at 1194. The Court
also noted that, in criminal cases, the rule of collateral estoppel

isnot to be applied with the hypertechnical and archaic gpproach of a 19"
century pleading book, but with redlismand rationdity. Whereaprevious
judgment of acquittal was based upon agenerd verdict, asisusudly the

case, this approach requires a court to “examine the record of a prior
proceeding, taking into account the pleadings, evidence, charge, and other



relevant matter, and conclude whether arationd jury could have grounded

its verdict upon an issue other than that which the defendant seeks to

foreclose from consideration.”
Id. at 444, 90 S.Ct. at 1194 (internal citationsomitted). The Court concluded that defendant could not
be prosecuted a second time because, to convict defendant, the second jury would have to reach a
conclusion directly contrary to that reached by the first jury.

This court has recognized Ashe' s principle that collateral estoppel “is anchored in the Fifth
Amendment guarantee against doublejeopardy. In Louisiana, the application of the doctrine has been
limited ‘to those caseswhereit isrequired by Ashev. Svenson...”” Satev. Blache, 480 So.2d 304,
306 (La 1985), citing Sate v. Knowles, 392 So.2d 651, 655 (La. 1981); Sate v. Doucet, 359 So.2d
1239, 1248 (La. 1978). Thus, whilethe Louisana protection against double jeopardy is broader than its
federal counterpart, we apply the federal test of Ashe where collateral estoppel is concerned.

Later, inDowling v. United States, 493 U.S. 342, 110 S.Ct. 668, 107 L.Ed. 2d 708 (1990), the
U.S. Supreme Court addressed the collateral estoppel doctrinefirst recognizedin Asheasit relatestothe
admission of prior bad actsevidence. The Court thererefused to extend Ashe and the collatera estoppe
component of the Double Jeopardy Clauseto excludein dl circumstances relevant and probative evidence
that is otherwise admissible under the evidence rules Smply becauseit relatesto dleged crimina conduct
for which a defendant has been acquitted. A review of the facts and reasoning of Dowling is thus
important.

In Dowling, defendant was accused of the armed robbery of abank. In its effort to prove
defendant’ sidentity asthe gunman, the government sought to introduce evidence from defendant’ sprior
tria for the attempted robbery of the home of VenaHenry, which ended in defendant’ sacquittal. Henry
testified that defendant had attempted to rob her while wearing amask and carrying agun Smilar to those
used in the bank robbery and that she had unmasked defendant during the attempt. The government
offered Henry’ stestimony to establish the identity of defendant as the man who had worn the mask and
carried the gun in the bank robbery. Defendant was subsequently convicted of the bank robbery and, on
appeal, complained of adoublejeopardy violation. The Supreme Court affirmed defendant’ sconviction,
finding the doctrine of collateral estoppel inapposite in that case.

The Court stated that, under the collateral estoppel doctrine, “when an issue of ultimate fact has



once been determined by avdid and find judgment, that issue cannot again be litigated between the same
partiesin any future lawsuit.” 1d. at 445-46, 90 S.Ct. at 1195. Ashewasdistinguished, however, since
the defendant’ sacquittal of the Henry robbery did not determine an ultimate issue in the bank robbery
prosecution. The Court held that thejury in the bank robbery trial could reasonably have concluded that
the defendant *was the masked man who entered Henry’ s home, even if it did not believe beyond a
reasonabledoubt that [ defendant] committed the crimescharged at thefirst trid[.]” Dowling, 493 U.S. at
348-49, 110 S.Ct. at 672.

The Court noted that theresult it reached was cons stent with earlier casesholding that * an acquitta
inacriminal case does not preclude the government from relitigating an issuewhenit ispresentedina
subsequent action governed by alower standard of proof.” 1d, citing United Statesv. One Assortment
of 89 Firearms, 465 U.S. 354, 104 S.Ct. 1099, 79 L.Ed.2d 361 (1984) (allowing in rem proceeding
against firearms even though gun owner had been acquitted of charge of dedling gunswithout alicense);
One Lot Emerald Cut Stones v. United States, 409 U.S. 232, 93 S.Ct. 489, 34 L.Ed.2d 438 (1972)
(similar facts, noting that the difference in burden of proof between criminal and civil cases precludes
goplication of the collatera estoppel doctrine). These caseswere gpplicablehere giventhat the government
needed only to show sufficient evidence for the jury to conclude that defendant had been the man in
Henry’ s house, not establish his guilt beyond a reasonable doubt.

In cons dering whether to admit the evidence of Cotton’ sprior acquittasintheinstant case, thetrid
court initialy focused not on the ruleannounced in Dowling but rather on thiscourt’ searlier exclusion of
prior acquittal evidencein Satev. Miller, 571 So.2d 603 (La. 1990). Our decisionin Miller, however,
as correctly pointed out by the court of appeal, is distinguishable from the instant case.

In Miller, the defendant was accused of nabbing a twelve-year-old boy and taking him to an
abandoned house where he attempted to rgpe the boy. Defendant wastried for attempted aggravated rape
and acquitted by thejury. The State then charged defendant with simple kidnapping. Thetria court
permitted testimony about the attempted ragpewithout giving any limiting ingtructionto thejury. 1d. at 604.
Defendant appeal ed, and the court of appeal reversed his conviction “on the ground that the due process
guarantee of fundamenta fairnesswas violated by introduction of the evidence relaing to the dleged rape

attempt.” Id.



This court affirmed the reversal of the conviction. The court began by looking at the relevant
language of the simple kidnapping statute, LA. R.S. 14:45(A), which provides that simple kidnapping is:
@D Theintentiona and forcible seizing and carrying of any person

from one place to another without his consent; or

2 Theintentiond taking, enticing or decoying away, for an unlawful

purpose, of any child not hisown and under the age of 14 years, without

the consent of its parent or the person charged with its custody].]
When the defense asked the prosecution to specify under which subsections of the statute it was
prosecuting the defendant, the State responded that it was proceeding under the two subsectionslisted
above.

The defendant argued that the use of the prior acquitted conduct (the attempted rape charge) to
satisfy the* unlawful purpose’ dement of LA.R.S. 14:45(A)(2) violated hisdoublejeopardy rights, and this
court agreed. Our opinion recognized that there are two tests avail able for eval uating whether a second
prosecution violates double jeopardy: the Blockburger test and the “ same evidence” test.  The court
concluded that prosecuting defendant under LA. R.S. 14:45(A)(1) did not violate defendant’ s double
jeopardy rights under either the Blockburger test or the same evidence test. 1d. at 606.

However, the court noted that prosecution under LA. R.S. 14:45(A)(2) was more problematic
sincethe State relied on the same testimony concerning the attempted rape chargeto fulfill the* unlawful
purpose” requirement of the statute. The court acknowledged the existence of collatera estoppel within
the doublejeopardy safeguards. The court determined that, in thiscontext, the defendant’ sacquittal of
attempted rape had determined an “ ultimate issue of fact” in the simple kidnapping trial:

A factiscongdered “ultimate’ if it isnecessary to adetermination of the
defendant’s criminal liability. . . [T]he record of defendant’s simple
kidnappingtria indicatesthe state relied heavily on thetestimony of the
attempted rape. Infact, therecord strongly suggeststhe statewasrelying
on the existence of the attempted aggravated rape as the sole basis for
satisfying the“unlawful purpose” element of R.S. 14:45(A)(2). Inthis
trid, therefore, the existence of an attempted aggravated rapewasanissue
of ultimatefact, onewhich was previoudy decided in defendant’ sfavor.

Consequently, the state’ sreliance on the alleged attempted rape violated
the principle of collateral estoppel.

Id. at 608.



Thiscourt concluded that it wasunclear whether the defendant’ ssmplekidnapping convictionwas
based onLA.R.S. 14:45(A)(2) or (A)(2). Wehedd that, “[b]y introducing [the attempted rape] evidence
to fulfill itsburden of proving an ‘unlawful purpose,’ the State forced defendant to ‘ run the gauntlet’ again
for acrime of which hewasacquitted.” 1d. We further concluded that double jeopardy had been violated
and remanded for anew trial under subsection (A)(1) only. Inafootnote, we acknowledged Dowling,
but distinguished that case from Miller on the facts:

The Court of Appedl recognized the“sameevidence’ testistraditionaly
used by this Court to analyze doubl e jeopardy issues, but did not apply
the test to the facts. Instead, the Court of Appeal relied on the recent
U.S. Supreme Court opinion in Dowling [ ], for the proposition “that
evidence of acrime of which the defendant has previoudy been acquitted
may beintroduced inthetrid of that defendant on a second chargewhen
it doesnot determine an ultimateissuein the second trial without violating
the congtitutiona protection against doublejeopardy.” Asdiscussed more
fully inthebody of thisopinion, infra, the existence of an attempted rape
was an ultimate issue in the simple kidnapping trial.

571 So.2d at 607, fn. 1 (emphasisadded). Our exclusion of the prior acquittal evidence in Miller, then,
hinged on afact not present in Dowling: In Miller, whether the defendant was guilty of attempted rape (the
offense for which he had already been acquitted) was an ultimate issue in the second prosecution.
Thus, while Miller and theingtant case both involve the admissibility of aprior acquittal, Miller is
simply inapposite here. In Miller, whether the defendant had committed the aggravated rape was an
“ultimateissue’ inthe smplekidnapping trid, i.e., an issue to be proved beyond areasonable doubt. The
State in Miller was attempting to prove beyond a reasonable doubt that the defendant had committed
aggravated rape after defendant had aready been acquitted of that offense. Intheinstant case, on the other
hand, whether the defendant committed the prior aleged offensesisnot an “ ultimateissue’ that the State
isrequired to prove beyond areasonable doubt. The State hereis not attempting to “relabel [ ] the offense
to charge defendant a second time with the same criminal conduct.” Sedle, 378 So.2d at 1178. Rather,
the State is seeking to offer the prior acquittal evidence to establish the existence of a“plan” or “motive”
under article 404(B), which does not, of course, constitute an “ ultimate issue” in the instant case.
AstheU. S. Supreme Court has explained, an offer of evidence of adefendant’ s prior bad acts
for 404(B) purposes does not constitute an attempt to prosecute the defendant for those prior bad acts.

InUnited Statesv. Felix, 503 U.S. 378, 112 S.Ct. 1377, 112 L.Ed.2d 1377 (1992), the U. S. Supreme



Court further explained the rule of Dowling and its operation in the 404(B) context. There, defendant
committed federa drug offensesin both Oklahomaand Missouri. He wasfirst tried and convicted in
federa courtin Missouri for attempting to manufacture anillega narcotic; some evidence of the Oklahoma
offenseswasintroduced intheMissouri trial. Hewasthentried and convictedinfederal courtin Oklahoma
for conspiracy and substantive offensesrelated to hisdrug activitiesin that state. 1n holding that Felix’s
double jeopardy rights had not been violated, the Court explained its holding in Dowling:

The primary ruling of Dowling was our conclusion that the collateral-
estoppel component of the Double Jeopardy Clause offered Dowling no
protection despite hisearlier acquittal, becausetherelevance of evidence
offered under Rule 404(b) was governed by alower standard of proof
than that required for aconviction. But it isclear that we would not have
had to reach the collateral-estoppel question if the mere introduction,
pursuant to Rule 404(b), of evidence concerning the Henry robbery
condtituted a second prosecution of that crime for purposes of the Double
Jeopardy Clause. Underlying our approval of the [prior acquittal]
evidence in Dowling is an endorsement of the basic, yet important,
principlethat theintroduction of relevant evidence of particular misconduct
in a case is not the same thing as prosecution for that conduct.

Id. at 386-87, 112 S.Ct. at 1383 (emphasisadded). The Felix Court made clear that the introduction of
evidence of relevant prior bad acts under article 404(B) does not amount to a prosecution for those acts.
It isfor thisreason that the double jeopardy protection does not apply when the State seeks to introduce
acquittal evidence as other crimes evidence under article 404(B).

Similarly, thedistinction between Ashe and Dowling was explained in Charlesv. Hickman, 228
F.3d 981 (9" Cir. 2000), as follows:

Dowling did not alter Ashe so much asit introduced anew perspective
on the meaning of the“ultimatefact” decided inthefirst trid. Instead of
meaning that certain acts did not happen, an acquittal means that they
were not proved beyond areasonable doubt. If an act that could have
been proved to alesser degree than that required for conviction is for
some reason probative in a subsequent trial, it need not be excluded
because of the prior acquital.

Id. at 986 (quoting United Statesv. Sdley, 957 F.2d 717, 723 (9" Cir. 1992)). The Fifth Circuit Court
of Appeals has stated the “rule’ of Dowling as follows:

In the aftermath of Dowling, collatera estoppe barsthe introduction of
evidence in a subsequent proceeding only if the facts “necessarily
determined” in thefirst tria were determined under the same burden of
proof applicablein the subsequent trid. . . . A genera verdict of acquitta
“necessarily determines’ only that the evidencewasinsufficient to prove
each element of the offense beyond a reasonable doubt; therefore,
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collateral estoppel bars relitigation only of facts that must be proven
beyond a reasonable doubt.

United Satesv. Brackett, 113 F.3d 1396, 1401, n.9 (5" Cir. 1997).

We agree with these characterizations of Dowling’ sholding. Thus, under Dowling, thefact of a
prior acquittal does not automatically prevent the State from introducing in asubsequent trial, under LA.
CODEEVID. art. 404(B), evidence of adefendant’ s prior actsfor which hewasacquittedif therequired
standard of proof of the prior act islessthan that required for conviction. Intheingtant case, the State’'s
burden to prove defendant’ s prior bad actsunder LA. CODE EVID. art. 404(B) isobvioudy lower thanthe
State’ sburden of beyond areasonabl e doubt required to convict adefendant; therefore, the constitutional
protections against double jeopardy do not preclude the admission of evidence relating to the prior crimes
of which defendant has been acquitted.®

The fact that the evidence the State seeks to introduce is not barred by the Double Jeopardy
Clauseor the collatera estoppel component of that Clause, however, doesnot findly resolvetheissue of
theadmissibility of the evidence. Asaways, when the State seeksto introduce other crimes evidence
under LA. CODE EVID. art. 404(B), it must satisfy the requirements of Satev. Prieur, 277 So.2d 126
(1973), and the balancing test set forth in LA. CODE EVID. art. 403.

Asagenera matter, “evidence of other crimes, wrongs, or actsis not admissible to prove the
character of aperson in order to show that he acted in conformity therewith.” LA. CODEEVID. art. 404(B).
However, such evidencemay beadmissbleto prove* motive, opportunity, intent, plan, knowledge, identity
[or] absence of mistakeor accident.” 1d. Theinquiry, however, doesnot end with the determination that
the other bad acts evidence is admissible for one of the article 404(B) purposes. For, “even if
independently relevant, the evidence may be excluded if its probative vaueis substantialy outweighed by
the dangers of unfair prejudice, confusion of theissues, or mideading thejury, or by consderations of undue

delay, or waste of time.” Statev. Miller, 98-0301 (La. 9/9/98), 718 So.2d 960, 962; LA. CODE EVID.

3. Article 1104 of the Louisiana Code of Evidence was added by Section 2 of Act 51 of the Third
Extraordinary Session of 1994 to provide that “[t]he burden of proof in a pretrial hearing held in accordance with State
v. Prieur, 277 So.2d 126 (La. 1973), shall be identical to the burden of proof required by Federal Rules of Evidence Article
IV, Rule404.” This Court has not yet addressed the extent to what extent Article 1104 and the burden of proof required
by the federal rules, asinterpreted in Huddleston v. United States, 485 U.S. 681, 108 S.Ct. 1496, 99 L.Ed.2d 771 (1988), has
affected the burden of proof required for the admissibility of other crimes evidence. Because the burden of proof,
whether it be preponderance of the evidence or clear and convincing, is in any event lower than the “beyond a
reasonable doubt” standard required in criminal trials, we need not address the issue here.
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art. 403.
Thefirst step for the State, then, istoestablish a aPrieur hearing the admissibility of any prior bad

actsevidence. This court succinctly explained the requirements of Prieur in Miller:
[T]he state must, within areasonable timebeforetrial, provide written
notice of itsintent to use other acts or crimes evidence and describe these
actsin sufficient detail. The state must show the evidence is neither
repetitive nor cumulative, and it is not being introduced to show the
defendant isof bad character. Further, the court must, at the request of
the defendant, offer a limiting instruction to the jury at the time the
evidenceisintroduced. The court must also chargethejury at the close
of thetrid that the other crimesevidenceservesalimited purpose and that

the defendant cannot be convicted for any crime other than the one
charged or any offense responsiveto it.

Here, the State asserted it was offering the evidence of prior acquitted conduct “for the purposes
of showing absence of mistake, preparation, and intent on part of and identity of the defendant as detailed
in LouisianaCode of Evidence Article 404 B and jurisprudentiay [sic] asdetailed in Satev. Prieur and
itsprogeny.” However, thereisno evidence in the record on which to evaluate whether the evidence of
Cotton’ s prior acquittalstendsto prove any of the 404(B) factorsfor which the State offersthe evidence,
i.e., whether the evidence has any probative value.

AtthePrieur hearing, the State offered transcri ptsof testimony detailing the chargesdleged against
Cotton at hisfirst trial. However, the record contains no such detailed evidence regarding the present
charges, making it impossibleto determine whether the past and present dlegations are sufficiently smilar
to makethe past dlegationsrelevant in the current proceedings. The State assertsinthe bill of information
that the offenseswere committed between January 1, 1995 and June 1, 1995, when the victim was seven
yearsold. Also, the Stateallegesin itswrit application that, at the time the offenses were committed,
defendant was atenant on property owned by thevictim'’ s parents, and that the alleged conduct occurred
in the defendant’s home. These slim facts in the record before us are insufficient to establish the
admissibility for 404(B) purposes of the prior acquittal evidencein thiscase. The State has made no
showing that the defendant’ s prior conduct isin any way similar to the conduct on which the current charges
are based.

The State has now had two opportunitiesto make the required showing for the admissibility of

12



other crimesevidence and therecord remainsdevoid of any evidence establishing sufficient similarity
between the charged offenses and the prior acquitted conduct. Wetherefore must find the State has not
satisfied itsburden of proof under Article404(B). Accordingly, we cannot say that thetria court abused
itsdiscretionin refusing to admit the prior bad acts evidence. Becausethe State hasfailed to satisfy its

burden of proof under LA. CODE EVID. art. 404(B), the ruling of the trial court is affirmed.

13



