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SUPREME COURT OF LOUISIANA

No. 00-CC-1123

JM M. MCCARROLL
Versus
AIRPORT SHUTTLE, INC.

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FOURTH CIRCUIT, OFFICE OF WORKERS COMPENSATION DISTRICT 8
LEMMON, Justice

Inthisworkers compensation action, the judgment rendered after thetrial on
the meritsawarded plaintiff supplemental earnings benefitsand medical expenses, as
well as penalties and attorney fees under La. Rev. Stat. 23:1201F based on the
employer’ sinsurer’ sfailure to pay benefitstimely. The caseis now before this court
on a dispute between the employee and his attorney in respect to the attorney fees
awarded under Section 1201F. Theissueiswhether the attorney isentitled to both the

fees awarded under Section 1201F and the fees that the employee had agreed to pay

the attorney for services under the contingency fee contract.



Facts

Plaintiff-employee wasinjured by accident in the course of and arising out of
his employment with defendant-employer in March 1996, and wasre-injured in April
1997. Because the employer changed insurers in the interval between the two
accidents, the employeefiled two separate clamsfor workers: compensation benefits,
and the claims were consolidated for trial.

After a multi-day trial, the workers compensation judge found that the
employee sustained a work-related accident in March 1996, which was merely
worsened by the second incident. Thejudge awarded supplemental earning benefits
and related medical expenses. Additionally finding that both insurers had acted
arbitrarily and capriciously* and had failed to reasonably controvert the employee’s
claims, the judge awarded penalties of $2,000 based on unpaid benefits and $2,000
based on unpaid medical expenses, aswell as attorney fees of $15,000, against both
insurersin solido. Theinsurers thereafter appeal ed.

While the appeal was pending, a dispute arose between the employee and his
attorney over entitlement to the attorney fees. The attorney then withdrew from
representation and intervened in this proceeding.

The intermediate court affirmed the judgment against the first insurer, but
reversed asto the second insurer.  99-0511 (La. App. 4th Cir. 9/29/99), 743 So. 2d
827. Significantly, the court of appeal noted that “nothing in this opinion shall be
construed to affect the intervention filed by claimant’ strial counsd.” 99-0511 at p. 11,
743 So. 2d at 834.

After the jJudgment on the merits became final, the attorney filed a motion to

The proper standard for an award of penalties and attorney
fees under La. Rev. Stat. 23:1201F is whether the claimthat was
not tinely paid was “reasonably controverted” by the enployer or
the insurer.



recover attorney fees. The attorney asserted that the employee had executed a
contingency fee contract that provided for the statutory maximum attorney fees of
twenty percent of the first $20,000 and ten percent of any amounts in excess of
$20,000.2 The attorney further aleged that the employee had been paid supplemental
earnings benefits in the amount of $29,230 and that the attorney was entitled to a
contractual contingency fee of $4,923 (calculated at twenty percent of $20,000 plus
ten percent of $9,230), in addition to the $15,000 awarded under La. Rev. Stat.
23:1201F.

After ahearing, theworkers compensation judge denied the attorney’ smotion,
reasoning:

The judgment [on the merits of the employee’'s claim against the
employer’sinsurer] isnow final.

[ The attorney] seeks approval of the statutory fee of $4,900.00, which
is over and above the $15,000.00 awarded.

It is ordered that the request for Statutory fee of $4,900.00 is DENIED.
Plaintiff’s attorney was awarded $15,000.00 attorney fees due to
defendant’s failure to pay under the Workers Compensation Act.
Mover is not entitled to any additional attorney fees.

°The statutory maxinmum rate of attorney fees is provided in
La. Rev. Stat. 23:1141, as foll ows:

A. Clains of attorneys for legal services arising

under this Chapter shall not be enforced unless
reviewed and approved by a workers’ conpensation
j udge. If so approved, such clains shall have a

privilege upon the conpensation payable and awarded,
but shall be paid therefrom only in the manner fixed
by the workers’ conpensation judge. No privilege
shal |l exist or be approved by a workers’ conpensation
judge on injury benefits as provided in RS
23:1221(4) (s).

B. In no case shall the fees of an attorney who
renders service for an enployee comng under this
Chapter exceed twenty percent of the first twenty
t housand dollars and ten percent of the part of any
award in excess of twenty thousand doll ars.



In effect, theworkers' compensation judge ruled that the employee’ s attorney

was not entitled to receive both the contractual contingency fee (which the judge

improperly characterized as a statutory fee) and the attorney fee awarded under
Section 1201F based on the insurers’ failure to timely pay benefits.

The court of appeal denied the attorney’ s application for supervisory writs,
stating “[w]efind no abuse of discretion inthetrial court’s denying the intervenor’s
Motion for Attorneys Fees.” One judge concurred, adding:

Relator . . . represented Mr. McCarroll at trial. Due to [relator’ ]
efforts, Mr. McCarroll was awarded benefits, medicals, penalties and
$15,000 in attorney’ sfees. The attorney’ s feeswere to be paid by Mr.
McCarroll’s employer as an additional penalty for its failure to pay
benefits and medicalstimely. La Rev. Stat. 23:1201 E and F.

Because Cain v. Employers Casualty Co., 236 La. 1085, 110 So.2d
1108 and its progeny establish that an attorney is not entitled to collect
a statutory fee from a claimant in addition to attorney’ s fees that have
been awarded in conjunction with penalties, to be paid directly by the
employer, | agree that the writ should be denied.

Wegranted the attorney’ sapplication for certiorari. 00-1123 (La. 6/14/00),

So. 2d

Attorney Feesin Genera

There aretwo types of attorney feesinvolved in the present case. Thefirs type

Isthe contractual contingency fee. Thisfeeisnot astatutory fee--it isnot authorized

by statute (it is authorized by contract between the employee and the attorney), but it

islimited by statute (La. Rev. Stat. 23:1141, quoted in footnote 2).> Moreover, the

SAs to the contractual fee, Professor H Al ston Johnson, 111
st at es:

The limtation on the fees of an attorney is just

that —a maxi num anount payabl e. It is not a mninmm
whi ch nust necessarily be awarded, and the attorney
does not have a right to that anount. The fee is at

the discretion of the hearing officer, who of course
must recognize the right of an attorney to a
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contractual feeis not assessed against the employer or the employer’ sinsurer, but is
contractually payable by the employeeto the attorney out of the employee’' srecovery
of benefitsthat is attributabl e to the litigation handled by the attorney. Finally, the
contractual fee, asacontingency fee, ispayablein every caseof successful litigation
over unpaid benefits, irrespective of the employer’ sor insurer’ sfailure to reasonably
controvert the claim that benefits are due to the employee.

On the other hand, attorney fees (as well as penalties) awarded for failing to
reasonably controvert the claim are statutory fees assessed against the employer or the
insurer (or both).* Finally, statutory fees are not payablein every case of successful
litigation, but rather are payable only where the employer or insurer failsto pay benefits
timely and fails, at trial, to show areasonable controversy over the claim (or to show
that nonpayment isthe result of conditions over which the employer or insurer had no

control).

reasonabl e fee for work done.

14 H  Alston Johnson, (N Louisiana Civil Law Treati se:
Workers’ Conpensation Law and Practice 8386 (3rd ed. 1994.

“This type of attorney fees is authorized by statute and
thus will be referred to in this opinion as statutory fees, as
contrasted to contractual fees. The pertinent statute, La. Rev.
Stat. 23:1201F, provides in pertinent part:

F. Failure to provide paynent in accordance wth
this Section shall result in the assessnment of a
penalty in an anmount equal to twelve percent of any
unpaid conpensation or nedical benefits or fifty
dol lars per calendar day, whichever is greater, for
each day in which any and all conpensation or nedica

benefits remain unpaid, together wth r easonabl e
attorney fees for each disputed
claim.

(1) Such penalty and attorney fees shall be assessed
agai nst either the enployer or the insurer, depending
upon fault.

(2) This Subsection shall not apply if the claimis
reasonably controverted or if such nonpayment results
from conditions over which the enployer or insurer had
no control. (enphasis added).
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Attorney Feesin the Present Case

The Legidature intended both the penalties and the attorney fees authorized by
La Rev. Stat. 23:1201F asameans of deterring arbitrary conduct by the employer or
the employer’sinsurer. When the workers' compensation judge awards statutory
attorney fees, the question arises whether the attorney is entitled to these feesin
addition to the contractual fees. The determination of whether the attorney is entitled
to al or part of the statutory fee, in addition to the contractual fee, depends upon the
legidativeintent behind the penaltiesand attorney feesallowed under the conditions
outlined in Section 1201F.

There aretwo reasonable viewsof the legidativeintent of Section 1201F. Under
the view favorable to the attorney, the contractual compensation for the legal services
(whichisthe sole compensation in most cases) isat avery low rate for acontingency
fee. The Legidature purposefully limited the rate of contractual contingency feesin
workers compensation cases because theinjured employee receives at most only two-
thirds of his or her wages lost on account of the compensable injury.> Because the
attorney can only recover a contractual fee based on a relatively low rate for
contingency contracts, the legidative authorization in Section 1201F of an award of
“reasonable attorney fees’ in some cases may be viewed as an incentive for lawyers
to accept more workers compensation cases because of the possibility of greater
attorney feesin some cases when the employer or insurer hasrefused to pay benefits.

On the other hand, an injured employee relegated to workers' compensation
under the exclusive remedy provision of the Act not only recovers less than the full

amount of wages he would have earned but for the occupational injury, but that

SO course, this reduced anpbunt of wage |o0ss recovery is
part of the legislative trade-off wunderlying the Louisiana
wor kers’ conpensation schene that was first adopted in 1914.
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reduced recovery isfurther reduced by the fact that the employee generally must hire
an attorney when the employer and the insurer refuse to pay benefits. Because the
contractual feeisnot assessed against therecalcitrant employer or insurer, but istaken
directly from the employe€ srecovery of hisor her partia wageloss, the statutory fee
could be viewed asintended to relieve the employee from having to pay attorney fees
out of hisor her own recovery and to transfer the burden of paying all or part of the
contractua feeto the recalcitrant employer or insurer. Under thisview, the employee
would be entitled to retain, out of any award of statutory attorney fees, al or part of
the amount the employee would otherwise be required to pay to hisor her attorney as
acontractual fee.

This court discussed theissuein dictain Cain v. Employees Cas. Co., 236 La.

1085, 110 So. 2d 1108 (1959). The issue before the court in Cain was whether the
amount of the statutory attorney fees assessabl e against the employer’ sinsurer under
La Rev. Stat. 22:658 was restricted by the limitation on contractual attorney fees.
This court held that the restriction on contractual feesis not applicable and that the
statutory fees are limited only by the requirement that the fees must be reasonable.
Pointing out that the limitation on contractua attorney feesisto protect the employee
who generally must pay the fee out of the award of moderate benefits, this court
reasoned that the purpose behind the monetary limitation disappears, and thus should
be ignored, when the fee is an assessment payable by the employer’ s insurer.

Despite the limited legal issue before this court in Cain, the decision ventured
an opinion on an issue not before the court,® stating:

“[T]hefeeisfixed and determined upon the basis of the attorney’ s skill
and the amount of work performed by him in the prosecution and

®That issue discussed in dicta is the very issue before this
court in the present case, although there was a different
penalty statute at the tine Cain was deci ded.
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collection of the total claim. Therefore, inasmuch as the fee is so
predicated, itsfixing and determination isin lieu of any fee as may have
been contracted [between the partieswithin the statutory limitation]. The
intent of the penalty provisions of the Insurance Code is primarily
designed to benefit an unjustly treated employee, who would benefit by
having his attorneys fees paid from penalties assessed against the
insurance carrier instead of out of his compensation award. (emphasis
added).

110 So. 2d at 111.

This court again addressed the issue with unnecessary language in Lucasv.

Insurance Co. of North America, 342 So. 2d 591 (La. 1977). In Lucas, the primary

Issue presented was medical causation of the claimant’s physical disability. After
holding that medical causation was established and finding arbitrariness on the
insurer’ spart in failing to pay compensation, the conclusion of the opinion stated that:

Under the statute [La. Rev. Stat. 22:658], the plaintiff isentitled to a12%
penaty on that portion of the compensation deposit more than sixty days
in arrears and a reasonable attorney’s fee for this litigation. In our
opinion, an attorney’s fee of $1,500.00 is reasonable for recovery of
such compensation benefits. (The plaintiff’s counsel is of course also
entitled to recover attorney’s fees provided by his contract and as
governed by statute for recovery of the additional benefits herein
awarded.) (emphasis added).

342 So. 2d at 598-99.

The Lucas opinion did not mention the Cain decison. Moreover, there was no

contest in Cain or in Lucas between the employee and his attorney over distribution

of thetwo typesof attorney fees. Additionally, both Cain (a1959 case) and Lucas (a

1977 case) involved the application of La. Rev. Stat. 22:658, which was part of the
Insurance Code and provided penalties and attorney fees for arbitrary conduct,

assessable against the insurer only. Neither Cain nor Lucas was decided under the

present statutory scheme, which has undergone revisions beginning in 1983 and

through the 1995 amendment that rewrote former Section 1201E and redesignated it



as Section 1201F."

The question of the distribution of the attorney fees under Section 1201F is
squarely before the court in the present litigation between the employee and his
attorney.®

In our determination of the respective rights of the employee and the attorney
to the statutory attorney fees, a persuasive factor is the methodol ogy used to calculate
the amount of the statutory attorney fees. The only limitation on the amount is the
reasonableness of the fee awarded by the judge. Cain, supra. The amount awarded
restswithin the discretion of theworkers' compensation judge, aslong asthat amount
Is supported by the record. Some of the factors taken into account by the judgein
fixing the amount of the fee are the degree of skill and ability exercised by the attorney,

the amount of the claim, the amount recovered for the employee, and the amount of

This court in two recent cases traced the statutory and
jurisprudential history of awards of penalties and attorney
fees, and analyzed the present provisions covering two separate
si tuations. Wen the enployer or insurer fail to commence
paynent of benefits tinely, La. Rev. Stat. 23:1201 applies.
Brown v. Texas-lLA Cartage, lInc., 98-1063 (La. 12/1/98), 721 So.
2d 885. \When the enployer or insurer discontinues benefits that
had been commenced tinmely, La. Rev. Stat. 23:1201.2 applies, but
provides for attorney fees only. Wllians v. Rush Masonry,
| nc., 98-2271 (La. 6/29/99), 737 So. 2d 41.

8The statutory attorney fees under Section 1201F generally
are payable to the enployee since Subsection F(3) mandates that
penalty and attorney fees awarded “pursuant to this Section
shall be paid directly to the enployee.” While Section 1201F
contains an exception that authorizes the paynent of statutory
attorney fees directly to a third party (one other than the
enpl oyee), nanely a health care provider, neither La. Rev.
Stat. 23:1201F nor any other statute authorizes the paynent of
statutory attorney fees directly to the enployee’ s attorney.

The judgnent in the present case therefore correctly nade
the weekly benefits, nedical expenses, statutory penalties and
statutory attorney fees payable to the enployee. However, the
fact that the total award (including attorney fees) is payable
by the enployer or insurer to the enployee does not settle the
i ssue of whether the attorney is entitled to recover from the
enpl oyee all or part of the statutory attorney fees that are
payabl e to the enpl oyee.



time the attorney devoted to the case.® H. Alston Johnson, |11, supra 8389. The
amount awarded isintended to providefull recovery, without statutory limitation, for
attorney’ sservices and expensesin connection with thelitigation. If the attorney were
allowed to collect the contractual attorney feesin addition to the full compensation
awarded in the statutory attorney fees, the attorney would get double recovery (to the
extent of the limited contractual fee) for his services, at the expense of his client.

Wetherefore conclude that the statutory attorney fees, awarded to the employee
in cases of arbitrary behavior of the employer or theinsurer, were intended to benefit
the employee, who would otherwise have to pay the contractual attorney fees out of
his or her benefits recovered in the litigation, and were not intended to provide
additional feesto the employee sattorney, who received the amount of the statutory
attorney fees as full compensation for legal servicesin the litigation.

In the present case, the workers compensation judge awarded $15,000 in
statutory attorney fees under Section 1201F as a reasonable fee for the services
rendered, and that judgment isnow find. (Accordingly, the amount of the award is not
before this court.) The employeeis entitled to retain $4,923" out of the insurer’s
payment of the statutory attorney fees, and the attorney is entitled to recover from the
employee the remaining $11,077 of the insurer’ s payment of the statutory attorney

fees, aswell asthe contractual attorney fees of $4,923 (or atotal of $15,000).** The

°See _also Rules of Prof’l Conduct R 1.5 which [imt an
attorney to recovering a reasonable fee and sets forth factors
to determ ne the reasonabl eness of the fee.

1The attorney admitted recei pt of $15,000, and the disputed
amount of $4,923 has been deposited into the registry of court.
We further note that a supplenental judgnment nodified the figure
on which the fees of $4,923 were cal cul at ed.

11The sane reasoning would apply if the award of statutory
attorney fees is lower than the contractual attorney fees. As
stated in 1 Dennis P. Juge, Wirker’s Conpensation 85-8 (2d ed.
2000):

The fee awarded by the <court is due to the
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workers compensation judge correctly denied the attorney recovery from the
employee of both the $15,000 statutory fee and the $4,923 contractua fee (atotal of

$19,923) for legal services valued by the judge at $15,000.

Decree
The judgment of the workers' compensation judge denying the atttorney’ s

motion for additional attorney feesis affirmed.

plaintiff’s attorney of record but the award 1is
credited against any fees that might be due to the
attorney from the ~conpensation awarded to the
enpl oyee. Thus, if the attorney would be due a fee of
$10,000 from the claimant’s award of conpensation
benefits and the court also awarded the attorney
$5,000 in fees as a penalty, the enployee would only
owe the attorney $5,000 from his award. (footnote
omtted).
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