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SUPREME COURT OF LOUISIANA
No. 00-CC-0947
PHYLLISKAY ROBY DOERR, ET AL.
VERSUS
MOBIL OIL CORPORATION, ET AL.

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FOURTH CIRCUIT, PARISH OF ST. BERNARD

CALOGERO, Chief Justice

This class action lawsuit arises out of a discharge of hydrocarbons from a
Mobil Oil refinery in Chalmette, Louisianainto the Mississippi River in January of
1998. Following the discharge, the hydrocarbons were allegedly drawn into the St.
Bernard Parish water system and then distributed to users throughout the parish. The
plaintiffs seek compensation from St. Bernard Parish and its insurer, Genesis
Insurance Company, among others, for persona injuries alegedly suffered following
the consumption and/or use of the allegedly contaminated water. The trial court
denied amotion for summary judgment filed by Genesis based upon atotal pollution
exclusion endorsement in the policy. The Fourth Circuit Court of Appeal thereafter
reversed and dismissed the claim against Genesis based on the interpretation of that

exclusion by this court inits decision in Ducote v. Koch Pipeline Co., 98-0942 (La

1/20/99), 730 So. 2d 432. We granted the writ application of St. Bernard Parish to

reexamine our holding in Ducote and to consider its contention that the insurance

policy issued by Genesis Insurance coversits potential liability exposurein this case.
Facts

The plaintiffsalegethat from January 7, 1998 to January 11, 1998, the Mobil Oil

Chalmette refinery, which was owned and operated by Mobil Oil Corporation and
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Chalmette Refining, L.L.C., “experienced discharge(s), spill(s), upset(s) and/or
emission(s) of various substances, hazardous and nonhazardous, as a result of
overflow or runoff of the contents of its waste water facility” into the Mississippi
River. These“substances,” it isalleged, were drawn into the St. Bernard Parish water
system and, in turn, distributed to at least 6,000 persons within the homes and
businesses of St. Bernard Parish.

Although the parties dispute the date that Genesis first began insuring the St.
Bernard Parish government, the policy at issue was a commercial genera liability
insurance policy (“*CGL policy”) issued by Genesis Insurance Company to St.
Bernard Parish that was effective from February 1, 1996 to February 1, 1999. Under
the terms of the policy, St. Bernard Parish was self-insured against claims of up to
$250,000 and Genesis provided coverage for the next $1,000,000 of liability, per
occurrence, for bodily injury or property damage caused by St. Bernard Parish.
Additionaly, the policy contained an endorsement entitled “ Total Pollution Exclusion
Endorsement,” which provided in its entirety:

This insurance does not apply to:

(1) “Bodilyinjury”, “property damage’, “personal injury” or “advertising
injury” which would not have occurred in whole or part but for the
actual, alleged or threatened discharge, dispersal, seepage, migration,
release or escape of pollutants at any time.

(2) Any loss, cost or expense arising out of any:

(@) Reguest, demand or order that any insured or otherstest for,
monitor, clean up, remove, contain, treat, detoxify or
neutralize, or in any way respond to, or assess the effects of
pollutants; or

(b) Claim or suit by or on behalf of a governmental authority or
others for damages because of testing for, monitoring,
cleaning up, removing, containing, treating, detoxifying or

neutralizing, or in any way responding to, or assessing the
effects of pollutants.



Pollutants means solid liquid, gaseous, or thermal irritant or contaminant
including smoke, vapor, soot, fumes, acid, alkalis, chemicalsand waste.
Waste includes material to be recycled, reconditioned or reclaimed.

This exclusion does not apply to “bodily injury”, “property damage”,

“persona injury” or “advertisng injury” caused by heat, smoke or fumes

from ahostilefire. Asused in the exclusion, a hostile fire means one

which becomes uncontrollable or breaks out from where it was intended

to be.

Thisexclusion was not part of the original policy, but was adopted and placed in the
policy on February 27, 1996.*

Following the alleged contamination of their water supply, plaintiffsfiled this
class action suit against Mobil Oil Corporation and Chalmette Refining, L.L.C. on
January 14, 1998. On July 28, 1998, plaintiffs filed a First Supplemental and
Amending Petition for Damages adding EPEC Oil Co., formerly known as Tenneco
Qil Co., as adefendant because of its alleged ownership and custody of the refinery
at issue.? A Second Supplemental and Amended Petition for Damages was filed by
the plaintiffson November 5, 1998 adding St. Bernard Parish, through the Department
of Public Works, Water Division, based on itsdistribution of the contaminated water
throughout the parish. Finally, also on November 5, 1998, the plaintiffsfiledaThird
Supplemental and Amending Petition adding Genesis Insurance Company as a
defendant based on the commercial general liability insurance policy that Genesis
issued to the Parish.

In August of 1999, Genesisfiled amotion for summary judgment arguing that

there was “no genuine issue of materia fact that the total pollution exclusion

endorsement contained in the policy of insurance issued to St. Bernard Parish

! Some form of this pollution exclusion is part of the standard CGL policy purchased by almost
all large and small businesses since the mid-1980s. See generally 2 Roger Stetter, Louisiana
Environmental Handbook § 23:9 (1999).

2 EPEC Oil was dismissed from this case on May 3, 2000.
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Government excludes coverage for plaintiffs' alleged damages.” On November 5,
1999, the trial court denied Genesis's motion for summary judgment and Genesis
subsequently applied for awrit from the court of appeal. On March 3, 2000, the

Fourth Circuit granted the writ application, reversed the tria court, and dismissed the

claim against Genesis Insurance Company. See Doerr v. Mobil Oil Corp., 99-3131,
pp. 1-3 (La.App. 4 Cir. 3/3/00), 766 So. 2d 562, 562-63. Specifically, the Fourth

Circuit rgected the arguments that (1) Ducote' sinterpretation of pollution exclusions

only applied prospectively, (2) this court did not have the benefit of documentation

from the Office of LouisianaCommissioner of Insurance when it decided Ducote, and

(3) the court should not follow Ducote because it wasimproperly decided. Seeid. 99-

3131 at 1-2, 766 So. 2d at 562-63. In doing so, the Fourth Circuit found that Ducote

controlled and required it to find no coverage under the policy. Seeid. 99-3131 at 1,
766 So. 2d at 562. St. Bernard Parish applied for awrit of certiorari to this court

which we granted. See Doerr v. Mobil Oil Corp., 00-0947 (La. 6/16/00), 763 So. 2d

611.3

| nter pretation of the | nsurance Palicy

Theresolution of thismatter turnson theinterpretation of the Genesisinsurance
policy’ stotal pollution exclusion. Aninsurance policy isan aleatory contract subject
to the same basic interpretiverules as any other contract. SeelLa. Civ. Codeart. 1912,

cmt. €; Magnon v. Callins, 98-2822, p. 6 (La. 7/7/99), 739 So. 2d 191, 196; Peterson

V. Schimek, 98-1712, p. 4 (La. 3/2/99), 729 So. 2d 1024, 1028; Smith v. Matthews,
611 So. 2d 1377, 1379 (La. 1993). The interpretation of an insurance contract is

nothing more than a determination of the common intent of the parties. SeelLa. Civ.

% During the pendency of the writ application, we permitted the L ouisiana Commissioner of
Insurance to file an Amicus Curiae brief. Following our grant of the writ in this matter, and while
considering the merits of the case, we permitted the Insurance Environmental Litigation Association and
Certain Underwriters at LIoyd s London to file Amicus Curiae briefs.
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Code art. 2045; Magnon, 98-2822 at 6, 739 So. 2d at 196; Ledbetter v. Concord Gen.

Corp., 95-0809, p. 3 (La. 1/6/96), 665 So. 2d 1166, 1169. Obviously, the initial
determination of the parties’ intent isfound in theinsurance policy itself. SeelLa. Civ.
Codeart. 2046. Inanalyzing apolicy provision, the words, often being terms of art,
must be given their technical meaning. Seeid. at art. 2047. When those technical
words are unambiguous and the parties’ intent is clear, the insurance contract will be
enforced aswritten. SeelLa Civ. Codeart. 2046; Magnon, 98-2822 at 7, 739 So. 2d
at 197. If, on the other hand, the contract cannot be construed simply, based on its

language, because of an ambiguity, the court may look to extrinsic evidence to

determine the parties’ intent. See Peterson, 98-1712 at 5, 729 So. 2d at 1029.
When determining whether or not a policy affords coverage for an incident, it
Isthe burden of the insured to prove the incident falls within the policy’ sterms. See

Barber v. Best, 394 So. 2d 779, 781 (La. App. 4™ Cir. 1981). On the other hand, the

insurer bearsthe burden of proving the applicability of an exclusionary clausewithin

apolicy. SeeDuboisv. Parish Gov't Risk Mgmt. Agency-Group Health, 95-546, p.

5 (LaApp. 3 Cir. 1/24/96), 670 So. 2d 258, 260; Shaw v. Fidelity & Cas. Ins. Co.,

582 So.2d 919, 925 (La. App. 2™ Cir. 1991); Landry v. LouisianaHosp. Serv., Inc.,

449 So. 2d 584, 586 (La. App. 1% Cir. 1984); Barber, 394 So. 2d at 781. Importantly,
when making this determination, any ambiguities within the policy must be construed

infavor of theinsured to effect, not deny, coverage. See Y ount v. Masiano, 627 So.

2d 148, 151 (La. 1993); Garciav. St. Bernard Parish Sch. Bd., 576 So. 2d 975, 976

(La. 1991); Breland v. Schilling, 550 So. 2d 609, 610 (La. 1989); Sherwood v. Stein,

261 La. 358, 362, 259 So. 2d 876, 878 (1972).
Inthiscase, thetotal pollution exclusion purportedly excludes coveragefor any

injury that “would not have occurred in whole or part but for the actual, alleged or



threatened discharge, dispersal, seepage, migration, release or escape”’ of any “solid
liquid, gaseous, or thermal irritant or contaminant” at any time. As written, the
exclusion can be read to exclude coverage for anything from the release of chlorine
gases by a conglomerate chemical plant to the release of carbon monoxide from a
small business owner’ sdelivery truck. It could be read to exclude injuries resulting
from adip and fall on an oil-dicked beach to adip and fall on spilled gasoline at a

corner service station. As pointed out in Pipefitters Welfare Educ. Fund v.

Westchester Fire Ins. Co., 976 F.2d 1037, 1043 (7" Cir. 1992):

Without some limiting principle, the pollution exclusion clausewould . .

. lead to some absurd results. To take but two ssimple examples, reading

the clause broadly would bar coveragefor bodily injuries suffered by one

who dlips and falls on the spilled contents of a bottle of Drano, and for

bodily injury caused by an allergic reaction to chlorine in apublic pool.

Although Drano and chlorine are both irritants or contaminants that

cause, under certain conditions, bodily injury or property damage, one

would not ordinarily characterize these events as pollution.
The Civil Codeisclear that if acontract does not |ead to absurd consequences it will
be enforced as written. See La. Civ. Code art. 2046. When absurd results are
possi ble from such areading, however, the contract is ambiguous, and the courts must
congtrue the provision in a manner consistent with the “ nature of the contract, equity,
usages, the conduct of the parties before and after the formation of the contract, and
of other contracts of alike nature between the sameparties.” La. Civ. Code art. 2053;

accord La. Rev. Stat. § 22:654. Finally, aspointed out above, insurance policies are

construed to effect, not deny, coverage, and any ambiguity should be interpreted in

favor of the insured. See Yount, 627 So. 2d at 151; Garcia, 576 So. 2d at 976;

Breland, 550 So. 2d at 610; Sherwood, 261 La. at 362, 259 So. 2d at 878. In this

case, aliteral reading of thetotal pollution exclusion would lead to the absurd results
mentioned hereinabove. We must therefore attempt to determine the true meaning and

interpretation of this pollution exclusion. We squarely addressed this question in
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Ducote.

Ducote v. Kaoch Pipeline Co.

In Ducote, Ramona Ducote and her husband sued Koch Industries, Inc., parent
company of Gulf Central Pipeline Company, for injuries received when Ramona

Ducote was exposed to anhydrous amonia. See Ducote v. Koch Pipeline Co., 98-

0942, pp. 1-2 (La. 1/20/99), 730 So. 2d 432, 434-35. Alexander & Ainsworth
Contractors were subcontracted to cut the grass along an amonia transmission line
owned and operated by Gulf Central in Avoyelles Parish. Seeid. 98-0942 at 1, 730
S0. 2d at 434. Alexander & Ainsworth was insured by First Financial Indemnity
Company, and Gulf Central wasinsured by Commercial Union Insurance Company.
Seeid.

On September 11, 1995, an employee of Alexander & Ainsworth was cutting
the grass aong the Koch pipeline when his tractor overturned and the blade of the
bushhog struck the pipeline, rupturing it. Seeid. 98-0942 at 2, 730 So. 2d at 435.
Ramona Ducote sued Koch Pipeline for injures allegedly sustained because of the
release of the anhydrous amonia. In response to Ducote’ s claim, Koch filed third
party demands against Alexander & Ainsworth, First Financial, Commercia Union,
and various other entities. First Financial and Commercial Union filed motions for
summary judgment seeking to deny coverage based on pollution exclusion clausesin

each of their policies. The clausesin Ducote were identical to the exclusion in this

casein every respect except for aninconsequentia differenceinthiscaseg, i.e., thefinal
paragraph of the exclusion in this case (the hostile fire exception) was not present in
the Ducote exclusions,

This court, in a4-3 decision, held that the pollution exclusions prevented the

Ducotes from recovering from theinsurers under their CGL policies. Seeid. 98-0942



a 5, 730 So. 2d at 437. Specifically, the mgority reasoned that the language in the first
paragraph of the exclus on was unambiguousin its exclusion of any damagesor injury
and that this preclusion of coverage wasexplicit. Seeid. 98-0942 at 4, 730 So. 2d at
436. Further, the mgjority found that nothing in the exclusion limited its applicability
to “active industria polluters or businesses which knowingly emit pollutants over a
period of time.” 1d. Finaly, the mgority found that the exclusion “appliesregardiess
of whether the release was intentional or accidental, a one-time event or part of an on-
going pattern of pollution.” 1d. 98-0942 at 4-5, 730 So. 2d at 437. Therefore, this
court found that the pollution exclusion in theinsurance policy precluded coveragefor
the plaintiffs' claims.*

Ducote’' s Application to this Case

Asit would not be necessary to reexamine the holding in Ducoteif that case did

not control the one before us, we must first address the argument by St. Bernard

Parish that Ducote is distinguishable. Both in brief and oral argument, the Parish

argued that Ducote did not control the present matter because in Ducote an insured’'s

own employee caused the “pollution,” whereasin this case athird party (the refinery)
caused the “pollution.” We do not agree.
The Ducote court found that pollution exclusions were unambiguous and

excluded coverage for injury “which would not have occurred in whole or in part but

for the [dispersal] of pollutants at any time.” Ducote, 98-0942 at 2, 4, 730 So. 2d at

432, 437. Therefore, if Ducote iscorrect, it isirrelevant who precipitatesthe aleged

pollution event. Coveragefor any injuriesthat “would not have occurred but for the

[dispersal] of pollutants” would be excluded.

* We did grant arehearing in Ducote only to clarify some procedural aspects of the original
opinion. Nothing in the rehearing opinion affected the reasoning within the original opinion. See Ducote
v. Koch Pipeline Co., 98-0942 (La. 2/26/99), 730 So. 2d 441 (on rehearing) (per curiam).

8




Finding that Ducote would be dispositive in this case, we turn now to the

validity of that ruling and whether that decision should be overruled at thistime. We

therefore begin with an analysis of the origin of the pollution exclusion itself.

Origin of the Total Pollution Exclusion

Asthe environmental movement gained momentum in the 1970s, the insurance
Industry began to offer separate Environmental Impairment Liability policiesto cover

pollution risks. See Frank P. Grad, Treatise on Environmental Law, 8§ 4A.02[5][d]

(Matthew Bender 1998) (quoting United States General Accounting Office, Hazardous
Waste, Issues Surrounding I nsurance Availability, Report to Congress October 1987
(GOA/RCED-88-2), at 12)). In doing so, insurers attempted to shift coverage of
environmental risks away from commercia general liability policies by introducing
what has cometo be known asthe origina genera pollution exclusion. That provision
excluded coverage for:
Bodily injury or property damage arising out of the discharge, dispersal,
release or escape of smoke, vapors, fumes, acids, akalis, toxic
chemicals, liquids or gases, waste materials or other irritants,
contaminants or pollutants into or upon land, the atmosphere or any

water course or body of water.

9 LeeR. Russ, Couch on Insurance § 127:6 (3 ed. 1997). Over time, many policies

began to include a “ sudden and accidental” exception to this pollution exclusion:
“This exclusion does not apply if such discharge, dispersal, release or escape is
sudden or accidental.” Seeid. at § 127:8.

By the late 1970s and early 1980s, Congress had enacted new legidation that
sought to protect the environment in many ways. Seeid. at 8 127:3. The most
significant piece of legidation in thisregard was the Comprehensive Environmental

Response, Compensation, and Liability Act of 1980 (CERCLA). See42 U.S.C. §



9601 et seg.> CERCLA wasdesigned to allow the government and privateindividuals
or entitiesto act as quasi-regulators over environmental pollution by allowing them to
carry out the cleanup of hazardous waste sites and then recover the expenses of the

cleanup from the responsible parties. See 61C Am. Jur. 2d Pallution Control 8 1270

(1999). Thus, two of the main purposes of CERCLA were “prompt cleanup of

hazardous waste sites and imposition of all cleanup costs on the responsible party.”

Key Tronic Corp. v. United States, 511 U.S. 809, 815 n.6 (1994) (quoting General

Elec. Co. v. Litton Indus. Automation Sys., Inc., 920 F.2d 1415, 1422 (8" Cir. 1990)).

As this legislation was enforced, considerable litigation ensued over the possible
existence of coverage under the standard CGL policy and, more particularly, over the
meaning of the “sudden and accidental” exception to the general pollution exclusion
then en vogue. See Russ, supra, at 8 127:3. Asthislitigation expanded, insurers
responded with the “absolute” pollution exclusion.

By 1986, the“ absolute” pollution exclusion had been introduced which omitted
from the exclusion the “sudden or accidental” exception. See Grad, supra, at 8
4A.02[5][€]. Throughout its development, the general purpose of these pollution
exclusionshasremained constant: “to exclude coveragefor environmental pollution,
and under such interpretation, [the] clause will not be applied to all contact with
substances that may be classified as pollutants.” Russ, supra, at 8 127:6 n.62 (citing

Stoney Run Co. v. Prudential-L Ml Comm. Ins. Co., 47 F.3d 34, 37 (2™ Cir. 1995)).

In fact, some jurisdictions now require the inclusion of the exclusion because the

®> Other examplesinclude 42 U.S.C. § 3251 et. seq. (the Solid Waste Disposal Act) (now
replaced by 42 U.S.C. § 6901), 42 U.S.C. § 6901 et. seq. (the Resource Conservation and Recovery
Act), La. Rev. Stat. 8 30:2271 et seq. (Louisiana s Mini-Superfund law), and La. Rev. Stat. § 30:2001
et seg. (the Louisiana Environmental Quality Act).

® Note that the total pollution exclusion in this case is similar to the “absolute” pollution
exclusion and isthe generally used exclusion today. See 2 Stetter, supraat § 23:9 n.73.
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exclusion serves the purpose of:
[S)trengthen[ing] environmental protection standards by imposing thefull
risk of loss due to personal injury or property damage from pollution
upon the polluter by eiminating the option of spreading that risk through
Insurance coverage.
Id. at § 127:6. Importantly, thereisno history in the devel opment of this exclusion to
suggest that it was ever intended to apply to anyone other than an active polluter of the

environment. Consequently, the intent of this pollution exclusion was not to apply

unambiguously “regardless|as the mgjority stated in Ducote] of whether the release

was intentional or accidental, a one-time event or part of an on-going pattern of

pollution.” Ducote, 98-0942 at 4-5, 730 So. 2d at 437. In fact, to give the pollution

exclusion the broad reading found in Ducote would contravene the very purpose of

a CGL policy, without regard to the realities which precipitated the need for the
pollution exclusion -- the federal government’ s war on active polluters.
Commercia General Liability policies are purchased by both large and small
business owners in an attempt to protect against losses that may result from
unforeseen liability-imposing eventsor circumstances. Asstatedin Section| (A)(2)(a)
of the policy at issue here, the issuer of aliability policy “will pay those sumsthat the
insured becomes legally obligated to pay as damages because of ‘bodily injury’ or
‘property damage’ to which thisinsurance applies.” Business owners rely on these
policies to protect them against claims and losses which might otherwise force
insolvency or prompt serious losses.” The insurance company, on the other hand,
agreesto absorb liability to which the business might otherwise be exposed in return

for a premium which, along with the premiums of other insureds, is designed to

’ As noted by the Louisiana Insurance Code, “it is the purpose of al liability policiesto give
protection and coverage to al insureds, whether they are named insured or additional insureds under
the omnibus clause, for any legal liability said insured may have as or for atort-feasor within the terms
and limits of said policy.” La Rev. Stat. § 22:655(D).
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adequately spread potential lossesamong al of theinsurer’ sclients. These businesses
cometo rely on theliability policies because, without them, asinglelarge claim might
force insolvency or an intolerable monetary loss. Consequently, business owners
expect that any exclusions within their policy will be read reasonably and with due
regard to the intent of the policy as awhole. Giving these pollution exclusions a
grictly litera reading without regard to the limited purpose behind their post-CERCLA

formation would thwart the very purpose of the comprehensive generd liability policy.

Both liability insurers and their insureds have certain expectations regarding
issuance of aCGL policy. Theliability insurer expects premiumsin exchange for a
certain level of risk, and the insureds expect to be insulated generally from liability
claims. A litera reading of thetotal pollution exclusionswould alter the general scope
and expectation of the parties. Consequently, because the pollution exclusion was
designed to exclude coverage for environmenta pollution only, it should be interpreted
so that the clause “will not be applied to all contact with substances that may be

classified as pollutants.” Russ, supra, at 8 127:6 n.62 (citing Stoney Run Co. v.

Prudential-L MI Comm. Ins. Co., 47 F.3d 34, 37 (2™ Cir. 1995)). AsDucote conflicts

with the intent of the policy exclusion and disrupts the expectations of both insurers
and insureds, that opinion will be overruled at thistime.

We have been urged in brief (by the Amicus Insurance Environmental Litigation
Association) to avoid the result this mgjority effects today based on jurisprudence
condante. Infact, during ora argument, counsel for Genesis read from an expression
of aformer justice of this court who warned of the * confusion and turmoil” that may

result from this court overruling aprior case. Counsel went so far asto argue that if

Ducote were reversed, incredible uncertainty would result because of this court’s
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falluretofollow itsown precedent. That statement ignoresthe fundamental difference
between acommon law judiciary’ s adhering to stare decisis and our courts' following

the civilian principle of jurisprudence constante.®

Jurisprudence Constante

The Civil Code establishes only two sources of law in Louisiana: legidation and
custom. Seela Civ. Codeart. 1. Within these two categories, legidation is superior
to custom and will supercedeit in every instance. SeelLa. Civ. Codeart. 3. Judicia
decisions, on the other hand, are not intended to be an authoritative source of law in

Louisiana. See A.N. Yiannopoulos, Louisiana Civil Law System § 35, p. 53 (1977).

Consequently, L ouisianacourts have frequently noted that our civilian tradition does

not recognize the doctrine of stare decisisin our state. See Ardoin v. Hartford Acc't

& Indem. Co., 360 So. 2d 1331, 1334 (La. 1978); Gulf Oil Corp. v. State Minera Bd.,

317 So. 2d 576, 591 (La. 1975); Carter v. Moore, 258 La. 921, 959, 248 So. 2d 813,

829 (1971); Johnson v. St. Paul Mercury Ins. Co., 256 La. 289, 296, 236 So. 2d 216,

218 (1970), overruled on other grounds, Jagersv. Royal Indem. Co., 276 So. 2d 309,

312 (La 1973); City of New Orleansv. Treen, 421 So. 2d 282, 285 (La. App. 4" Cir.

1982); State v. Placid Oil Co., 274 So. 2d 402, 414 (La. App. 1* Cir. 1972).

Instead, along line of casesfollowing the same reasoning within this sate forms

jurisprudence constante. See Heinick v. Jefferson Par. Sch. Bd., 97-579, p. 4

(LaApp. 5 Cir. 10/28/97), 701 So. 2d 1047, 1050; City of New Orleans, 421 So. 2d

at 285. Assummarized by this court in Johnson:

Fundamental and elementary principles recognize that certainty and
constancy of the law are indispensable to orderly social intercourse, a
sound economic climate and a stable government. Certainty isasupreme
vauein the civil law system to which we are heirs. In Louisiana, courts

8 We note that even stare decisisis not an “inexorable command.” See Hohn v. United States,
524 U.S. 236, 251 (1998). Thus, even in acommon law jurisdiction, Ducote would be susceptible of
being overruled.
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are not bound by the doctrine of stare decisis, but thereis arecognition
in this State of the doctrine of jurisprudence constante. Unlike stare
decisis, thislatter doctrine does not contemplate adherence to aprinciple
of law announced and applied on a single occasion in the past.

Johnson, 256 La. at 296, 236 So. 2d at 218. Under the civilian tradition, whileasingle

decision is not binding on our courts, when a series of decisions form a“ constant
stream of uniform and homogenous rulings having the samereasoning,” jurisprudence
constante applies and operates with “considerable persuasive authority.” JamesL.
Dennis, Interpretation and Application of the Civil Code and the Evaluation of Judicial
Precedent, 54 La. L. Rev. 1, 15 (1993). Because of the fact that “one of the
fundamental rules of [the civil law tradition] isthat atribunal is never bound by the
decisonswhich it formerly rendered: it can dways changeitsmind,” 1 Marcd Planiol,

Treatiseonthe Civil Law §123, (La State Law Ingt. trans. 1959) (12" ed. 1939), prior

holdings by this court are persuasive, not authoritative, expressions of the law. See
Yiannopoulos, supra, at 835, p. 54.° Thus, it is only when courts consistently
recognize along-standing rule of law outside of legidative expression that the rule of
law will become part of Louisana s custom under Civil Code article 3 and be enforced
asthelaw of the state. SeelLa Civ. Code art. 3.

In sum, the chief distinction between jurisprudence constante and stare decisis

Isthis: “A single case affords sufficient foundation for the latter, while a series of
adjudicated cases, dl in accord, form the basis for the former.” 'Yiannopoul os, supra,
at 835, p. 55. With these principlesin mind, asurvey of Louisiana sjurisprudence on

thisissuefindsthat Ducote, an opinion lessthan two years old, wasthe only decision

in anineteen-year history of jurisprudence in this state to require such a strict reading

° Asnoted by aformer Justice of this court, this acceptance of jurisprudence constanteis
evidenced by the numerous times that this court has reversed itself in the past. See Mack E. Barham,
A Renaissance of the Civilian Tradition in Louisiana, 33 La. L. Rev. 357, 373-74 (1973).
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of the pollution exclusion.’® Although our holding today does not bless the precise
reasoning of al of those prior opinions, an examination of those cases does indicate

that, if anything, jurisprudence constante supports the overruling of Ducote in this

case.

History of Pollution Exclusionsin L ouisiana Courts
Thelitigation involving pollution exclus ons has been relatively frequent over the
years in Louisiana. The first Louisiana court to address the applicability of the

exclusion was Connor v. Farmer, 382 So. 2d 1069, 1070 (La. App. 4™ Cir. 1980). In

Connaor, the plaintiff was diagnosed with silicosis following years of exposure to
sandblasting materials while on the job, and he subsequently sued his former
employers executive officersas well astheir insurers. Seeid. at 1069. Within the
insurance policy at issuein the case was a pollution exclusion clause similar to the one
In this case, but the court found that the exclusion did not apply because the injury
resulted from the failure to give proper equipment to Mr. Conner, not because of the
discharge or escape of pollutants. Seeid. at 1069-70. More specifically, the court
reasoned that the exclusion would be inapplicable “when the pollution is only one of
two or more liability-imposing circumstances out of which theinjury arises.” Seeid.
at 1070.

Similarly, five years later, the same court reversed a trial court’s grant of
summary judgment based on the pollution exclusion because a genuine issue of
materia fact remained asto whether the exclusion applied to the facts of the case. See

Sellersv. Seligman, 463 So. 2d 697, 702 (La. App. 4" Cir. 1985). In doing so, the

court rejected the literal reading of the pollution exclusion argued for by the insurance

19 The parties have cited many cases from other jurisdictions addressing the proper
interpretation of pollution exclusions. Asthe high courts of other states are generally split on thisissue,
areview of that jurisprudenceis not very persuasive.
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company and found:

[ T]he question of whether the instant situation falls within the language of
the pollution exclusonis primarily afactud issue; i.e., did the [silicadust]
plaintiff inhaled constitute"irritants, contaminants, or pollutants' which
were "discharged, dispersed, or escaped” into or upon "land" or "the
atmosphere" within the meaning of the policy?

In Thompson v. Temple, 580 So. 2d 1133 (La. App. 4™ Cir. 1991), the court

of appeal established the first true “test” in Louisianato determine whether or not a
pollution exclusion would prevent coverageto aninsured. In Thompson, the plaintiffs
were overcome one evening by carbon monoxide |eaking from a bathroom heater in
the home they rented from Katie Temple. Seeid. at 1134. Paintiffsfiled suit against
Temple and her homeowner’ sinsurance carrier, Allstate Insurance Company. Seeid.
Allstate moved for summary judgment based on a pollution exclusion within the policy
similar to the one in this case. Seeid. After thetrial court granted the motion for
summary judgment, the Fourth Circuit reversed and found that the exclusion did not
apply to thefacts of the case. Seeid. at 1134. More specificaly, the court enunciated
atest by reasoning that “[p]ollution exclusions areintended to exclude coverage for
activeindustria polluters, when businesses knowingly emitted pollutants over extended
periods of time.” Id. at 1134. As the homeowner in this case was surely not an
“active polluter,” the court found that the pollution exclusion was inapplicable. See
id.

Later that year, the Fourth Circuit expanded on the test in West v. Board of

Commissioners, 591 So. 2d 1358 (La. App. 4" Cir. 1991), in a case involving an

Investigator who sustained injury because of inhaling chemical sduring an investigation
into damaged containers of pesticide at hiswork. The plaintiff’s employer was a
warehousing company which had agreed to warehouse a pesticide even though some

of the storage containers had earlier been damaged. Seeid. at 1359-60. The Fourth
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Circuit reasoned that when an insured only incidentally possesses a pollutant in the
course of other business, the exclusion does not apply. See id. a 1360.
Consequently, the court found that only when the insured is actually a“polluter” would
theexcluson apply. Seeid. at 1361. The court remanded the caseto the district court

for a determination of that issue of fact. Seeid.

Similarly, thisreasoning wasfollowed in Crabtreev. Hayes-Dockside, Inc., 612

So. 2d 249, 252-53 (La. App. 4" Cir. 1992), where the defendant was found to be a
“polluter” within the meaning of the policy because of his routine and regular
transportation of polyvinyl chloride -- the substance which caused the damage in the
case. Finally, the Third Circuit adopted this reasoning and held that the pollution
exclusion could only be enforced if aninsured was an active industrial polluter who

knowingly emitted pollutants over aperiod of time. See Avery v. Commercia U. Ins.

Co., 621 So. 2d 184, 190 (La. App. 3¢ Cir. 1993).

Following Avery, this court gave itsfirst interpretation of the application and

meaning of the pollution exclusionin Louisiana. In South Central Bell Telephone Co.

v. Ka-Jon Food Stores, Inc., 93-2926, p. 1 (La 5/24/94), 644 So. 2d 357, 357,

vacated on other grounds, (La. 9/15/94), 644 So. 2d 368, an underground gastank at

the Ka-Jon convenience store leaked and caused damage to subsurface telephone
cables owned by South Central Bell.** State Farm Insurance Company had initially
issued astandard CGL policy to Ka-Jon with a standard pollution exclusion. Seeid.
93-2926 at 2, 644 So. 2d at 358. When the policy was reissued in 1986, the policy
contained an “ Absolute Pollution Exclusion.” Seeid. Relying onthisprovision, State

Farm filed a motion for summary judgment. Seeid. Thetria court followed the

11 As pointed out below, this opinion was ultimately vacated by this court. We recognize that
vacated opinions are not binding precedent; however, we refer to Ka-Jon in this context as evidence of
the evolution of the treatment of pollution exclusionsin Louisiana.
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decision in West and found that Ka-Jon was not an active industrial polluter. Seeid.
03-2926 at 3, 644 So. 2d at 358. Therefore, the motion wasdenied. Seeid. TheFirst
Circuit Court of Appeal expressly disagreed with West and found that the pollution
exclusion clause “clearly and unambiguoudly” excluded coverageinthe case. Seeid.
This court granted awrit to resolve the conflict. Seeid. 93-2926 at 4, 644 So. 2d at
358-59.

After documenting the history of pollution exclusions, this court, in Ka-Jon,

found that the exclusion in the case was ambiguous as amatter of law because aliteral
reading of the exclusion could lead to absurd consequences. Seeid. 93-2926 at 11,
644 So. 2d at 364. The court found that the intent of the policy was“to insure Ka-Jon
against fortuitous accidents and incidental business risks of running its convenience
store.” Seeid. 93-2926 at 13, 644 So. 2d at 365. The court held that the pollution
exclusion would preclude coverage for: “(1) all damages or losses resulting from
intentional acts of pollution or pollution causing activities, including remedia damages
for environmental cleanup operations, and (2) environmental damages resulting from
fortuitous pollution occurrences, including remedial damages for environmental
cleanup operations.” 1d. 93-2926 at 12-13, 644 So. 2d at 364. Finally, the court
distinguished intentional actsof pollution from fortuitous acts and found that coverage
for fortuitous acts of pollution was only excluded as they might pertain to
environmental damage, not to other types of damage. Seeid. 93-2926 at 13-14, 644
So. 2d at 365. Therefore, the court found that, because the gasoline leak was a
fortuitous pollution event, coverage would be excluded only as it might pertain to
environmental damage and was not excluded asit may pertain to other damage claims,
such as damage to South Central Bell’ stelephone cables. Seeid. 93-2926 at 15, 644

So. 2d at 366. Asaresult, the court found summary judgment to be inappropriatein
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the case.?

After rendition of theoriginal opinion, State Farm applied for arehearing arguing
several matters. Following our grant of the rehearing application, but prior to oral
argument, State Farm filed a “Motion to Vacate and Remand” asserting that the
pollution exclusion interpreted in the original opinion may not have been part of the
actua policy issued by State Farm to Ka-Jon. Seeid. 93-2926 at 2, 644 So. 2d at 369
(onrehearing). Four months after rendering our original opinion, we vacated al prior
judgments and remanded the matter to the district court to determine whether the
pollution exclusion interpreted by the court was actually part of the policy. Seeid.

Despite the fact that Ka-Jon was vacated, its reasoning was adopted by several

Louisiana courts following its release.”* For instance, in Sandbom v. BASF

Wyandotte, Corp., 95-335, pp. 21-22 (La.App. 1 Cir. 4/30/96), 674 So. 2d 349, 363-

64, the First Circuit cited KarJon and found that the exclusion was inapplicable to the

12 Justice Hall dissented from the majority’ s decision and assigned reasons that Justice Lemmon
adopted as his own. In dissent, both Justice Hall and Justice Lemmon agreed that (1) the pollution
exclusion should be read in favor of coverage because it would lead to absurd results if read literally
and (2) the exclusion did not apply to nonenvironmental routine accidents merely because they involve
discharges of some sort. Seeid. 93-2926 at 1, 644 So. 2d at 367 (Hall, J., dissenting). Each of the
Justices disagreed, however, with the majority’ s distinction regarding environmental damages between
fortuitous and intentional acts. Seeid. (Hall, J., dissenting).

13 Even if the absolute pollution exclusion was not part of the policy issued to Ka-Jon, in this
author’s opinion, it was a mistake for this court to vacate its original opinion. If State Farm was correct
that the absolute pollution exclusion was not part of the policy in question, our origina opinion would
not have harmed State Farm in any manner. On remand, State Farm would ssimply have faced
judgment anew without the benefit of the absolute pollution exclusion because of its not being in the
policy and irrespective of whether or not this court, in the original opinion, had been correct in
accepting the representations of the parties that the policy included the pollution exclusion. At retrial,
State Farm would have been able to urge any credible defense avail able to them but not the exclusion
provision which, while the rehearing was pending, they were claiming was not part of the policy. On
the other hand, if thetrial court later determined that the absolute pollution exclusion was part of the
policy, this court would aready have ruled on the relevant issue by having earlier found that State Farm
could not avoid liability based upon the “absolute pollution exclusion” under the facts of the case.

14 Federal District Courtsin Louisiana have also relied on Ka-Jon as persuasive authority for
how these pollution exclusions should be interpreted in this State. See In re: Combustion, Inc., 960 F.
Supp. 1076, 1080 (W.D. La. 1997); Bituminous Fire & Marine Ins. Co. v. Fontenot, 907 F. Supp.
193, 196 (M.D. La. 1995).
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case where a plaintiff had entered a storage tank containing pollutants because no
actual discharge, dispersion, or release of chemicals had taken place. Similarly, in

Hindsv. Clean Land Air Water Corp., 96-058, p. 7 (La.App. 3 Cir. 4/30/97), 693 So.

2d 321, 325, the court relied on Ka-Jon' s reasoning and found that an insured who

placed waste in contaminant ponds had “released” or “discharged” pollutantswithin

the meaning of the policy. Consequently, the Hinds court denied coverage for the

incident. See id. 96-058 at 10, 693 So. 2d at 326. With these precedents in the
jurisprudence, the issue was brought before this court for asecond time in Ducote v.

Koch Pipeline Co., 98-0942 (La. 1/20/99), 730 So. 2d 432.

As pointed out above, Ducote departed from this line of jurisprudence and

found that the exclusion was unambiguous and would apply “regardless of whether
the release was intentional or accidental, a one-time event or part of an on-going

pattern of pollution.” 1d. 98-0942 at 4-5, 730 So. 2d at 437." In dissent from Ducote,

the author of thisopinion cited this court’ s prior holding in Ka-Jon and reasoned that

although that holding was ultimately vacated because of a question asto whether the

total pollution exclusion considered on original hearing was part of the insurance

policy inthe case, the reasoning of the opinion should remain persuasiveto the Ducote

court. See Ducote, 98-0942 at 1, 730 So. 2d at 437-38 (Calogero, C.J., dissenting).

In Ka-Jon, this author noted, this court interpreted a similar exclusion to be

inapplicabl e to fortuitous occurrences because the parties never intended a“literal and

limitless” interpretation of the policy, for such would lead to absurd consequences.

15 While Louisiana courts have followed Ducote thus far, the federal courts have not been quite
so receptive to its holding. Compare Matheny v. Ludwig, 32,288, p. 7 (La.App. 2 Cir. 9/22/99), 742
So. 2d 1029, 1034 (following Ducote) with North Am. Specialty Ins. Co. v. Georgia Gulf Corp., 99 F.
Supp. 2d 726, 730-31 (M.D. La. 2000) (distinguishing Ducote on the grounds that it did not address
the applicability of a pollution exclusion when liability isthe result of athird party’s actions), and First
Financial Ins. Co. v. Delta Contracting Enterprises, Inc., No. 99-1830, 1999 U.S. Dist. LEXI1S 17417,
at *4n.2 (E.D. La Nov. 8, 1999) (distinguishing Ducote on the grounds that the damage causing
substance in the case may not be a“pollutant” within the meaning of the policy).
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Seeid. In conclusion, this author found in his dissent that because the injuriesin

Ducote stemmed from a fortuitous grass cutting accident, the exclusion could not

operate to exclude coverage. Seeid.

In her dissent in Ducote, Justice Kimball also concluded that the pollution

exclusion clause was inapplicable under the facts of the case. Seeid. 98-0942 at 1,
730 So. 2d at 438 (Kimball, J., dissenting). First, she found that the pollution
exclusion was ambiguous, and therefore the policy should be read to effectuate, not
deny, coverage. Seeid. 98-0942 at 3, 730 So. 2d at 439 (Kimball, J., dissenting).
Second, because a policy cannot be read in a manner so as to bring about absurd
conseguences, she reasoned that coverage should be found applicable. Seeid. 98-
0942 at 4-5, 730 So. 2d at 440 (Kimball, J., dissenting). Finally, Justice Kimball
documented the history of the exclusion and pointed out that it was originally designed
to exclude from coverage only that property and persona damage which resulted from
traditional forms of pollution. Seeid. 98-0942 at 6, 730 So. 2d at 441 (Kimball, J.,
dissenting). Consequently, Justice Kimball would have found that the exclusion did
not preclude coverage to the claims of the Ducotes.

In light of the fact that Ducote represented a significant departure from the

Interpretation of pollution exclusion clauses in Louisiana, and, more importantly,

because Ducote runs counter to the true intent of the exclusion, we overruleit at this

time.

Position of L ouisiana Commissioner of | nsurance

We believe that afull discussion of the issuein this case would be wanting
without discussing the position of the L ouisiana Commissioner of Insurance on this
issue. No insurance policy is permitted to be issued in this state without the prior

approval of its provisions by the Louisiana Commissioner of Insurance. Seela. Rev.
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Stat. § 22:620(A)(1). Inreviewing proposed policies, the Commissioner isrequired
to disapprove any policy that “ contains or incorporates by reference any inconsi stent,
ambiguous, or misleading clauses, or exceptions and conditions which unreasonably
or deceptively affect therisk purported to be assumed in the general coverage of the
contract.” Id. at 8 22:621(3). Further, the Commissioner approves standard form
policies which serve as a bare minimum of the rights which must be afforded an
insured. Seeid. at § 22:623. The Commissioner is permitted to approve policies
which are more favorable to the insured, but prohibited by law from approving policies
which arelessfavorable. Seeid. 8 22:623. It isundisputed by the parties that the
pollution exclusion in this case was approved by the Commissioner; however,
comprehension of the meaning of the clause by the Department of Insurance is
particularly relevant here.

Following athree-year review of pollution exclusionsinvariouscomprehensive

genera liability policies, in 1997 (prior to Ducote), the Louisiana Department of

Insurance issued an advisory letter designed to guide insurersin their application of the
exclusons. See James H. Brown, Louisiana Commissioner of Insurance, Advisory
Letter 97-01, p. 1 (June 4, 1997). The Commissioner noted:

Our review shows that standard pollution exclusions have been included
in an extremely wide variety of policy forms. These exclusions are
inappropriate for many types of coverage and/or for certain classes
within particular coverage lines. Many insureds do not present a
pollution risk obviating the need for the broad exclusionary language
found in standard pollution exclusions.

Further, our review has disclosed a number of incidents where the
standard pollution exclusions have been used to disavow coverage even
though there was no underlying pollution incident which would justify use
of theexclusion. We are also concerned that the broad definition given
to the term “pollutant” creates an opportunity for abuse. Thisis a
particular concern as regards commercial enterprises whose ongoing
business activitiesdo not present arisk to the environment. For example,
we have found instances where it has been argued that any thing and/or
matter that harms a person, whether or not it has toxic or hazardous
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properties, is de facto an irritant and therefore a pollutant, thereby
triggering the pollution exclusion.

The appropriate use of standard pollution exclusionsin claims handling

Isan issue of grave concern. The[LouisianaDepartment of Insurance]

will take such action as is necessary to assure that the integrity of the

regulatory process is not undermined. It isof critical importance that

such exclusionsare used in amanner whichisconsistent with their stated

purpose.
Id. at 1-2 (footnotes omitted). The letter continued by advising insurersthat (1) new
pollution exclusions should be drafted to address “ pollution risks actually posed” and
(2) there must be “a reasonable basis for the application of the policy’s pollution

exclusion.” 1d. at 3.

Following our decision in Ducote, several insurers questioned whether the
Department of Insurance had changed its position on the application of pollution
exclusions:

Theanswer to that questionis“no”. To the contrary, the court’ srefusal
to consder the regulatory history in rendering its decision has reinforced
thisagency’s position. Thisis particularly true as regards the blanket
utilization of standard pollution exclusionsin policy forms.

Further, nothing in the Ducote decision affects this agency’ sregulatory
authority under the Insurance Code. Unlike the court, this agency has
considered the regul atory records and the historical purpose of the total
and absolute pollution exclusons. That record shows that these
exclusions were meant to exclude coverage for “RCRA” regulated
activitiesfor alimited class of insured. They are not chemical products
exclusions. They were not meant to exclude coverage for routine
accidents which incidentally involved a chemical agent such aswasthe
casein Ducote.

James H. Brown, Louisiana Commissioner of Insurance, Preface to Advisory Letter

97-01, p. 1 (September 1999).° The Office of the Commissioner of Insuranceisa

16 While we do not have the benefit of aregulatory record from the Louisiana Department of
Insurance in this case, the New Jersey Supreme Court outlined the long history of misleading statements
made by insurance companies to state insurance regulators regarding the manner in which pollution
exclusions would be applied. See Morton Int’l, Inc. v. General Acc't Ins. Co. of Am., Co., 629 A.2d
831, 848-55, 868-70 (N.J. 1992). Thiswas also recognized by the Supreme Court of Texas:

For example, during testimony at a 1985 hearing conducted by the Texas State Board
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constitutionally-created office, and the elected officia holding that officeis charged
with the administration of the Insurance Code and the protection of the public interest
intherealm of insurance. Seela. Const. Art. IV §11; La Rev. Stat. § 22:2. Because
of the Commissioner’ srolein the regulation of Louisianalnsurance law, hisopinion
regarding matters within his province is persuasive. However, it isthe job of the
courtsto resolve disputes over insurance coverage. Seela Const. Art. V,81(“The
judicial power isvested in a supreme court, courts of apped, district courts, and other
courts authorized by this Article.”).

With the history and intent of the pollution exclusion in mind, we will now

of Insurance, Ward Harrel, a representative of Liberty Mutual Insurance Company,
indicated that the pollution exclusion could be read literally to exclude coveragein
situations where "no one would read it that way," noting that "our insureds would be at
the State Board . . . quicker than aNew Y ork minute if, in fact, everytime [sic] a bottle
of Clorox fell off ashelf at agrocery store and [sic] we denied the claim becauseit'sa
pollution loss."

National U. Firelns. Co. v. CBI Indus., Inc., 907 SW.2d 517, 519 n.3 (Tex. 1995).

In fact, the standard explanatory memorandum to regulatory boards on these pollution
exclusions stated:

Coverage for pollution or contamination is not provided in most cases under present
policies because the damages can be said to be expected or intended and thus are
excluded by the definition of occurrence. The above exclusion clarifies this situation so
asto avoid any question of intent. Coverage is continued for pollution or contamination
caused injuries when the pollution or contamination results from an accident . . . .

Nancer Ballard & Peter Manus, Clearing Muddy Waters: Anatomy of the Comprehensive General
Liability Pollution Exclusion, 75 Cornell L. Rev. 610, 626 (1990) (quoting Insurance Rating Bd.,
Submission to Ins. Comm'’r of W.Va. (May 18, 1970) and citing Insurance Rating Bd., Submission to
Kansas Ins. Dept. (May 18, 1970); Mutua Ins. Rating Bur., Submission to Ins. Dept. of N.Y. (July 29,
1970); Insurance Rating Bd., Submission to Ohio Ins. Dept. (May 8, 1970)). Additionaly, we cannot
ignore the statements made by the Insurance Ratings Board to the Georgia I nsurance Department when
the pollution exclusion was considered for approval by that agency:

The impact of the [pollution exclusion clause] on the vast majority of risks would be no
change. It israther asituation of clarification. . . . Coverage for expected or intended
pollution and contamination is not now present asit is excluded by the definition of
occurrence. Coverage for accidental mishapsis continued. . . .

New Castle County v. Hartford Acc't and Indem. Co., 933 F.2d 1162, 1198 n.65 (3" Cir. 1991)
(quoting Letter from R. Stanley Smith, Manager of the IRB, to the Georgia Insurance Dept. dated June
10, 1970).
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address the proper interpretation of these pollution exclusions under Louisiana law.

Proper Interpretation of the Total Pollution Exclusion

Ducote held that a pollution exclusion “applies regardless of whether the release
was intentional or accidental, a one-time event or part of an on-going pattern of

pollution.” Ducote, 98-0942 at 4, 730 So. 2d at 437. Further, the case specifically

rejected the premise that a distinction should exist between active polluters and other
policy holders. Seeid. Inlight of the origin of pollution exclusions, aswell as the
ambiguous nature and absurd consequences which attend a strict reading of these
provisions, we now find that the total pollution exclusion was neither designed nor
intended to be read strictly to exclude coverage for al interactions with irritants or
contaminants of any kind. Instead, we find that “[i]t is appropriate to construe [a]
pollution exclusion clausein light of itsgenera purpose, which isto exclude coverage
for environmental pollution, and under such interpretation, [the] clause will not be
applied to all contact with substances that may be classified as pollutants.” Russ,
supra, a 8§ 127:6 n.62. The applicability of atota pollution exclusionin any given case
must necessarily turn on several considerations:
(1) Whether the insured is a “polluter” within the meaning of the
exclusion;
(2) Whether theinjury-causing substance isa* pollutant” within the
meaning of the exclusion; and
(3) Whether there was a*“ discharge, dispersal, seepage, migration,
release or escape’ of apollutant by theinsured within the meaning
of the policy.
First, the determination of whether an insured is a “polluter” is afact-based
conclusion that should encompass consideration of a wide variety of factors. In
making this determination, the trier of fact should consider the nature of theinsured's

business, whether that type of business presents a risk of pollution, whether the

insured has a separate policy covering the disputed claim, whether the insured should
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have known from aread of the exclusion that a separate policy covering pollution
damages would be necessary for the insured’ s business, who the insurer typically
insures, any other claims made under the policy, and any other factor thetrier of fact
deems relevant to this conclusion.”

Second, the determination of whether the injury-causing substance is a
“pollutant” is aso afact-based conclusion that should encompass a wide variety of
factors. Aspointed out above, there are avariety of substancesthat could fall within
the broad definition of irritants and contaminants as provided in this policy. For
example, under pollution exclusionssimilar to the one at issue here, courts have found
“pollutant” to include everything from asbestos, carbon monoxide, gasoline, |ead
paint, and some pesticides; on the other hand, some courts have found that
“pollutants’ do not include muriatic acid, styrene resins, and other forms of pesticide.
SeeRuss, supra, at 8 127:12 (collecting authorities). Consequently, when making this
determination, the trier of fact should consider the nature of the injury-causing
substance, itstypical usage, the quantity of the discharge, whether the substance was
being used for itsintended purpose when the injury took place, whether the substance
isonethat would be viewed as a pollutant asthe term isgenerally understood, and any
other factor the trier of fact deems relevant to that conclusion.

Findly, the determination of whether there was “ discharge, dispersal, seepage,
migration, release or escape’ is likewise afact-based conclusion that must result after

aconsideration of all relevant circumstances.® Specifically, the trier of fact should

¥ 1n brief and oral arguments, the parties disputed thisissue in particular. Genesis Insurance
argued that St. Bernard Parish, by distributing contaminated water to its residents, was a*“ polluter” of
the environment. In contrast, the Parish argues that it isnot a“polluter” becauseit received
contaminated water from the Mississippi River, cleaned it, either fully or substantially, and simply
passed it on to its users without introducing any new contaminants. This mixed question of law and fact
isexactly the kind of issue that atrier of fact is designed, and expected, to resolve.

18 Our statement supra that St. Bernard Parish took some action in contributing to the pollution
event alleged in this case should not be an indication that the Parish discharged, dispersed, seeped,
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consder whether the pollutant wasintentionally or negligently discharged, the amount
of the injury-causing substance discharged, whether the actions of the aleged polluter
were active or passive, and any other factor the trier of fact deemsrelevant. These
factual conclusions should be made to assist acourt in determining whether the total
pollution exclusion in any particular case will exclude coverage for a claim.*®
Turning to the court of appeal’ s ruling in this case on the motion for summary
judgment filed by Genesis Insurance Co., we reverse the court of appeal, deny the

motion, and remand the case to the district court.

Genesis s Moation for Summary Judgment

The Louisiana Code of Civil Procedure clearly provides that a motion for
summary judgment shall be rendered if (1) thereisno genuineissue of materia factin
dispute and (2) the mover is entitled to judgment as a matter of law. See La. Code
Civ. Pro. art. 966(B). Further, the mover has the burden of proving entitlement to

summary judgment. See Hardy v. Bowie, 98-2821, p. 5 (La. 9/8/99), 744 So. 2d 606,

610. As an appellate court, we perform a de novo review of summary judgment

rulings. See Smithv. Our Lady of the Lake Hosp., Inc., 93-2512, p. 26 (La. 7/5/94),

639 So. 2d 730, 750. Under the record before us, Genesis has failed to meet its
burden of proving that there are no genuine issues of material fact as to whether St.
Bernard Parishisa“polluter,” if the hydrocarbonswere “pollutants,” or that there was
a“discharge, dispersal, seepage, migration, release or escape”’ of the hydrocarbons

inthiscase. Therefore, Genesis Insurance Company’ smotion for summary judgment

migrated, released, or caused the escape of pollutants within the meaning of the policy. Our statement
merely refers to the fact that the Parish may have played some role in the distribution of the alegedly
contaminated water. Whether or not thisroleis sufficient to qualify it as a polluter under the meaning of
the insurance policy is awholly separate issue to be resolved by the trier of fact.

¥ Thisanalysisis similar to the one that the Commissioner of Insurance has directed every
insurer to make before denying aclam. See James H. Brown, Louisiana Commissioner of Insurance,
Advisory Letter 97-01 (June 4, 1997).
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will be denied.

Conclusion

In conclusion, Ducote is overruled, and we find that the proper interpretation

of the total pollution exclusion in this case is that the exclusion was designed to
exclude coverage for environmental pollution only and not for all interactions with
irritantsor contaminants of any kind. Accordingly, in determinating whether coverage
for thisincident is excluded by the total pollution exclusion, the district court should
consider whether (1) St. Bernard Parish was a* polluter,” (2) the hydrocarbonsin the
allegedly contaminated water were “ pollutants,” and (3) the distribution of the water
through St. Bernard Parish’s water system was a “discharge, dispersal, seepage,
migration, release or escape,” all within the meaning of the policy and its exclusion.

DECREE

For the foregoing reasons, the decision of the court of appeal is reversed and
the district court’ s ruling reinstated, denying Genesis Insurance Company’s Motion
for Summary Judgment. The case is remanded to the district court for further

proceedings consistent with this opinion.

REVERSED; MOTION FOR SUMMARY JUDGMENT DENIED; REMANDED TO
DISTRICT COURT.
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