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SUPREME COURT OF LOUISIANA
NO. 00-CC-0790
EVELYN JENKINS, ET AL
VERSUS
MANGANO CORPORATION, ET AL

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FIFTH CIRCUIT, PARISH OF JEFFERSON

TRAYLOR, Justice
We granted thiswrit to resolve the issue of whether the parent of atort victim hasaright of action
to recover inawrongful degth action whenthetort victimis survived by aninformally acknowledged adult

illegitimate child and that child has not judicially asserted filiation timely.

FACTS AND PROCEDURAL HISTORY

OnMay 5, 1997, plaintiff, Evelyn Jenkins, filed the instant wrongful desth and surviva action on
behalf of her son, Melvin Jenkins, pursuant to La. Civ. Code arts. 2315.1 and 2315.2. Shealleged that
the negligent treatment of her son by defendant, Long Term Care Managers, Inc. d/b/aManhattan Guest
House (hereinafter referred to as “Manhattan Guest House”), resulted in his death on July 8, 1996.
Throughout the proceedings, plaintiff has maintained that sheisthe proper party to bring thisaction on her
son’ sbehaf sincehe never married nor fathered any children. Infact, in plaintiff’ samended petition, she
specifically stated that Melvin Jenkins had never been married, or lived in open concubinageat any time,
and that he never made an acknowledgment of any illegitimatechildren, under either LouisanaCivil Code
Article 203 or Article 204.

On December 7, 1998, two years after the death of Mevin Jenkins, Manhattan Guest Housefiled
an exception of no right of action contending that under La.Civ. Code arts. 2315.1 and 2315.2, Teresha

Shaffer, asthe daughter of the decedent, was hissole heir and only party entitled to bring awrongful degth

1 In her petition, she also claimed that no filiation actions had been instituted within one year of
Melvin Jenkins' death.



action on his behalf.?

In support of itsexception, Manhattan Guest House submitted plaintiff’ sanswersto interrogatories
aswell asthe deposition testimony of Teresha Shaffer; Teresha s mother, Joyce Schamburger; and
plantiff. Manhattan Guest House al S0 attached acopy of Melvin Jenkins obituary and an affidavit of the
funerd director sating that plaintiff informed him bothinwriting and oraly that Mevin Jenkinswas survived
by adaughter named Teresha Shaffer. While Manhattan Guest House acknowledged that Tereshawas
theillegitimate daughter of Melvin Jenkins, it argued that Teresha smere existence asthe daughter of the
deceased precludes plaintiff from bringing the action on her son’s behalf.

Paintiff opposed the exception, contending that Teresha had not been legitimated under La. Civ.
Code art. 203, nor had sheinstituted atimely proceeding for filiation under La. Civ. Code art. 2009.
Further, plaintiff asserted that defendant failed to prove, by clear and convincing evidence, that the
decedent had informally acknowledged Teresha Shaffer as his daughter.

After the hearing, thetria judge denied defendant’ s exception finding that the decedent, Melvin
Jenkins, never acknowledged Teresha Shaffer, never married nor lived in the state of open concubinage
with the mother of TereshaShaffer. Thetrid judge dso noted that any evidence of ardationship between
Evelyn Jenkins, the mother of the decedent, and Teresha Shaffer was insufficient to show an
acknowledgment on the part of Melvin Jenkins. Thetrial judge concluded that the conduct of the
grandmother cannot be considered to constitute any informal acknowledgment by the alleged father.

Thecourt of gpped reversed theruling of thetrid judgefinding Manhattan Guest House presented
clear and convincing evidencethat Melvin Jenkinsinformally acknowledged Teresha Shaffer and that
Teresha Shaffer was the proper party to bring any wrongful death suit. Jenkinsv. Long Term Care
Managers, Inc., 99-386 (La. App. 5 Cir. 2/16/00); 758 So. 2d 863. This court granted certiorari to
review the correctness of that decison. Jenkinsv. Mangano, et al, 00-CC-0790 (La. 5/26/00); 762

S0.2d 626.

2 Teresha Shaffer did not file awrongful death or survival action on behalf of the decedent, and
any actions she may have had were prescribed when defendant filed its exception.
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DISCUSSION

Defendant’ s Burden of Proof

Manhattan Guest House challenges plaintiff’ sright of action to proceed under La. Civ. Codeart.
927, claiming that her standing to proceed, as Mevin Jenkins mother, is preempted by the existence of
Melvin's daughter, Teresha Shaffer. It isworthwhile to note that Manhattan Guest House is not asserting
thisaction on behalf of Teresha, itisonly noting her existencein support of itsexception of no right of
action. Therefore, because Manhattan Guest House isthe party asserting the existence of achild asabass
for itsexception, it must provethat Teresha Shaffer isthe child of Melvin Jenkinsby clear and convincing

evidence. La. Civ. Code art. 209; Chatelain v. Sate, DOTD, 586 So.2d 1373, 1377 (La. 1991).

Who isa Child under 2315.2

In Chatelain, thiscourt determined that the critical requirement for classification of apersonasa
child under Article 2315.2 isthebiological relationship between thetort victim andthe child. Warrenv.
Richard, 296 So.2d 814 (La. 1974). Oncethe biological relationship is established, an inquiry must be
made asto whether the child isclassified aslegitimate or illegitimate. Civil CodeArt. 178. Itisof no
consequencethat thechildislegitimateor illegitimatefor purposes of deciding whether the child may bring
an action under Article 2315, al children havetheright to bring an action for wrongful death and surviva
action. SeelLewvyv. Louisiana, 391 S0.2d 68 (1968). However, if thechildisillegitimate, Article 209
requiresthat the child prove, by clear and convincing evidence, that the parent informally acknowledged

the child during his lifetime.®

Informal Acknowledgment

Indiscussing informa acknowledgment, gppellate decisons have generdly referred to the sandards
set forthintheoriginal La. Civ. Code Article 209for proving paternity. Such factorsincludethealeged
father'sacknowledgment of thechildinformal writingsor in public or private conversations, causing the

educetion of the child as hisown, and living in concubinage with the mother in hishome at thetime of the

3 La Civ. Code article 209(B) provides that when a parent is deceased, the child must prove,
by clear and convincing evidence, acknowledgment.
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child's conception. Sudwischer v. Estate of Hoffpauir, et a, 97-0785 (La. 12/12/97); 705 So.2d 724;
Chatelain, 586 So.2d at 1378. Other conduct which has been considered to constitute informal
acknowledgment by the aleged father includes rearing the child in his home, naming the child in hiswill,
giving the child his surname, and holding the child out in the community ashisown. Keene, Irregular
Successionsin Louisana, 7 Loy. L.Rev. 94, 102-3 (1954) However, courts have been reluctant to
recognize an informal acknowledgment for purposes of filiation unlessthe father has recognized the child
as his own unequivocally and on severa occasions. Succession of Vance, 110 La. 760, 34 So. 767
(1903) (one statement by the alleged father that the doctors were wrong in predicting hischildren would
be afflicted because ElizaJameswas " as hed thy asanybody™ did not " sufficeto invest [ James] with thetitle
of alegally acknowledged ... child"); Succession of Corsey, 171 La 663, 131 So. 841 (1930)
(statements by thedleged father acknowledging Ethel Casson ashischild at varioustimesto variousparties
constituted acknowledgment); Succession of Matte, 346 So.2d 1345 (La.App. 3rd Cir.1977) (an
informa acknowledgment of filiation must be unequivoca and sufficiently frequent sothat thereislittledoubt
the aleged father truly believed he was the father of the child).

Considering the guidance provided by the original Article 209, we now look to the evidence
contained in the record to determine whether informal acknowledgment was proven by clear and
convincing evidence.

Joyce Schamburger, Teresha smother, testified that Mevin Jenkinswas Tereshas father. She
admitted to having sexud relations with Mr. Jenkinsin May 1971, and discovered she was pregnant in
August 1971. Mrs. Schamburger denieshaving sexud relationswith anyoned se between May and August
1971. Tereshawas born on March 16, 1972. Mrs. Schamburger claimed that Melvin came to visit
Tereshawhen she was one week old and was overjoyed that he had adaughter. He acknowledged her
ashisdaughter in the community where he lived and where Tereshaand her mother lived. Once Mrs.
Schamburger moved from New Orleans, Mr. Jenkinsvisited Tereshaand bought her giftsthroughout the
years. Accordingto Mrs. Schamburger, she was also contacted by the Social Security Administration

regarding Teresha seligibility for Melvin' sdisability benefits. Mrs. Schamburger stated that Teresha



received social security benefits until her eighteenth birthday. *

TereshaShaffer testified that she hasno doubt that M elvin Jenkinswas her fether. Shetestified that
shewould travel to New Orleansin the summer and spend the entire summer with her father. Duringthe
summer months, Tereshawould livewith her grandmother (plaintiff) Snce her father wasresiding with her
a thetime. Tereshamaintainsthat her father would tell peoplein hiscommunity that shewas hischild and
recalls oneingtance where he introduced her to alady, saying “see, | told you that | redly had adaughter.”
Tereshaa so admitted toreceiving Socid Security benefitsuntil her eighteenth birthday. Tereshastated that
plaintiff told her that her father wasin the hospital and not doing well. She asked plaintiff whether shecould
bring her father to live with her because she was often the person who camed him down when he became
disruptive. Tereshasubmitsthat she spoketo her father whilehewasin the hospita and would call plaintiff
oftento ask about hiscondition. Shetestified that she was unableto take her father into her home ashe
died in July 1996.

In addition to the deposition testimony, Manhaitan Guest House dso included an affidavit by Willie
Davis, Jr., themanager of DavisMortuary Service, Inc., thefunera home that handled the arrangements
for Melvin Jenkins funerd. Oneof hisresponshilitieswasto notify the New Orleans Times-Picayune of
Mr. Jenkins death and supply it with an obituary notice. Mr. Davis stated in his affidavit that Evelyn
Jenkins provided him verbally and in person with the information that Mr. Jenkins was survived by a
daughter, Teresha Shaffer. Mr. Jenkins obituary, dated July 12, 1996, stated that he was survived by a
daughter, Teresha Shaffer.

Thereisan overwhelming amount of evidencethat Mevin Jenkinsinformally acknowledged
Teresha Shaffer before his death. We agree with the position of the court of appeal that considerable
weight should be afforded to the testimony of Teresha Shaffer and her mother since neither party hasan
interest in this litigation and has no recognizable reason to embellish the truth. Melvin Jenkins

acknowledged Teresha Shaffer in conversationswith othersand referred to her ashisdaughter.®> Teresha

4 No social security records were submitted into evidence and plaintiff did not deny that
Teresha s received benefitsin Melvin’s name in any of the lower courts. In fact, both courts accepted
the contention that Teresha received Mr. Jenkins Social Security benefits.

> Attached to its brief in this court, Manhattan Guest House attached copies of Melvin Jenkins
medical records. The records contain a statement from Melvin stating that he has a
daughter and three grandchildren. Teresha has three children. Plaintiff filed a motion seeking to strike
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lived with Melvinand her grandmother every summer in New Orleans. Shealso received socia security
benefitsinthenameof her father until shewaseghteen yearsold. Thisfact establishesthat Melvin Jenkins,
abet indirectly, provided financid support for Teresha. Tereshavisited her father, dmost every summer,
and lived with him and hismother. Moreover, Tereshaand her mother both testified that Mevin introduced
her in the community ashisdaughter. Based on the evidence, wefind that Mdvin Jenkins continuoudy and
unequivocally recognized Teresha Shaffer ashisdaughter during hislifetime. Thus, wefind that thereis
clear and convincing evidence that he informally acknowledged her as his own during his lifetime.
CONCLUSION

When atort victim issurvived by achild, the parents of thetort victim have no right to recover for
the damages sustained by the victim or for their own damagesfor the victim'swrongful desth. \We conclude
that the record is clear that Mevin Jenkinswas survived by adaughter. Although that child did not timely
fileafiliation action, the defendant isnot precluded from raising her existence asadefense aslong asthe
defendant proves, by clear and convincing evidence, that the child was acknowledged by thetort victim
before death. In the instant case, Manhattan Guest House proved that Melvin Jenkins informally
acknowledged Teresha Shaffer before hisdeath. Accordingly, we conclude that the court of appeal’s
opinion reversing and vacating the tria court’s judgment and granting of Manhattan Guest House's
exception of no right of action should be affirmed.

DECREE
For the reasons assigned, thejudgment of the court of apped isaffirmed. All cost are assessed

against plaintiff.

the exhibits. We agree with plaintiff that these documents should not be considered by this court as the
documents do not form part of the record.



