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This suit cancerns a terminated tiremans claims against his former

employer a fire protection district The trial caurt denied and dismissed all of the

firemansclaims on the grounds that the fireman was not entitled to the protections

of the Louisiana civil service law Findin that a system of classified fire and

police civil service has been constitutianally created and established and that this

system is constitutionally required to apply to all fire protection districts operating

a regularlypaid fire department we reverse the j udgments denying the firemans

claims grant the firemans partial judgment dclaring that the classified civil

service system for firemen applies to this particular ire protection district and

rmand this matter to the trial caurt

FACTS AND PROCEDURAL HISTORY

Brian C Ballard Ballard began working as a volunteer fireman for the

Livingston Parish Fire Protection District No5FPD No S in 196 In 1991

Ballard became the assistant fire chiet of FPD No 5 but he still worked in a

volunteer capacity In 2002 however Assistant Fire Chief Ballard began to

receive a regularlypaid weekly salary as a fulltime employee of FPD No 5

Durin the pertinent time period in August 200 FPD No 5 operated with three

fulltime and two parttime paid employees and approximately 70SO volunteer

firemen There ar seven fire protection districts in Livingston Parish but only one

of the seven FPD No 4 participates in the classified civil service systmfor

firemen as set forth in La RS 332531 et seq FPD No 5 includes four fire

stations covering twentysix square miles outside the City of Denham Spz

Louisiana FPD No 5 had originally not been subject ta Louisianas classified

civil service system far firemen

Un August 2S 2008 Ballard was notified by letter that the governing fave

member board af directars board of FPD No 5 was holding a special meeting

scheduled For 700 pm the nxt day on August 2b 200 to discuss personnel
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matters pertaining to him At the beginnin of the meetin the board inquired as

to whther Ballard would like ta convene in an executive closeddoor session

Ballard declined and the board unanimously decided to terminat him effective

immediately Ballard was not notified of any investiation prior to his termination

he was never charged with any vialation regarding his job performance or conduet

he was given no reason for his termination and he was not given an opportunity to

call witnesses or to have counsel present at the meting

On September 11 200 E3allard filed a petition for summary proceeding and

notice of appeal in the 21st Judicial District Court the trial court naming FPD

No 5 and its individual board members as defendants Ballard sought a

declaration from the trial court that FPD Na 5 had violated his procedural due

process rights which were protected under the state civil service law applicable to

FPD No 5 Ballard further alleged that his termination was an absolute nullity

and that he was therefare owed back and future salary and benefits from the date

that he was wranfully tenninated He alsa asserted that FPD No 5 violated

numerous other state laws pertaining to minimum salary maximum hours sick

leave vacation and holiday pay rates and that FPD No 5 failed to follow its own

administrative rules and regulations regarding disciplinary action and termination

The tarial court held a hearing on Jauary 12 2009 wher the parties

stipulated that the sole issue to be determined was whether FPD No S was required

to create a civil service board to administer a system af classitied fire civil service

for paid employees pursuant to Article X Section 1 b of the Louisiana Constitution

The application of that constitutional provisian turned on whether FPD No S

operatedaregularlypaidfire department The trial court signed a judginent on

April 2l 2Qq9 declaring that FPD No 5 was not a regularlypaidfre department

and thus FPD No S was nat required to create and establish a system of

classified civil service lhe next day the trial court denied Ballards request for a

ruling on his remaining claims Subsequently Ballard filed a motion for summary
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judgment on the remaining issues and the trial court sined a final judgment

denying and dismissing with prejudice all of Ballardsprocedural due process and

payment claims against FPD No S and its board members on August 26 2010

Ballard appeals the dismissal of his claims as well as the trial courtsinitial ruling

that FPD No 5 was not a regularlypaid fire department subject to the classified

civi service law or firemen

LAW AND ANALYSIS

Initially we note that although the April 21 2009 judgment denying

Ballardsrequest that the trial caurt declar that FPD No 5 was required to

participate in a classified ire civil service system was interlocutory Ballard is now

entitled to seek review ot all adverse interlocutory judgments that areprjudicial to

him or that invalve the same or related issues in addition to the review of the

August 26 201p final judgment dismissing all of his claims with prejudice See

Robertson v Doug Ashy Bldg Materials Inc 20101552 La App 1 st Cir

10411 So3d nl1 State ex reL Div of Admin Office of Risk

Management v National Union Fire Ins Co of Louisiana 2010OG89 La

App 1 st Cir 21111 56 So3d 1236 124 nb writ denied 20110849 La

6311 63 So3d 1023 Judson v Davis 200416y9 La App lst Cir629OS

916 Sa2d l 14b I 112 writ denied 20051998 Ia2lOfOf 924 So2d 167

Thus w will consider whether the trial court correctly determined that FPD No 5

was not areularlypaid fire department and was therefore not required by law to

participate in a system of classified fire civil service

Article X Section lb of the Louisiana Constitution of 1974 provides in

pertinent part that a systmof classified fire and police civil service is created and

established and that this system shall apply to all fire protection districts

operating a regularlypaid fare department Additionally La RS 332531

Sallard previously attempted to have the April 21 2009 interlocutory judgmenl reviewed in an
application for supervisory rcview which this court denied on February 17 20
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expressly provides that pJermanent appointments and promotions for paid

firernen shall be made anly after certitication pursuant to a general system

based upon merit efficiency and fitness The constitutional and statutory

schem mandating a system of classified civil service for tire protection districts

operating areularlypaid fire departmertdoes not contain a size requirement See

La Const art X l6 La RS332531 et seg

The only relevartt jurisprudence regarding fire protection districts with a

large number of volunterfiremen is found in France v East Central Bossier

Fir Protection District No 1 44058 La App 2d Cir22509 4 So3d 959

writ denied 20090726 La51509 8 So3d59 In Franee the second circuit

held that the civil service system was mandated for a fire protection district

operating with 6p80 volunteers and our fulltime paid firemen Id 4 So3d at

967 Further our research has revealed several attorney general opinions

determining that one ulltime mployee paid by a fire protection district

constitutes a regularlypaid fire department See Attorney General Opinions O1

379 9267 9537 and 93728A And although the opinions issued by the

attorney general are merely advisory and not binding the courts of this State have

recognized theirprsuasive authority City of New Orleans v Board of

Directors of Louisiana State Museum 981170 La3299 739 So2d 748 753

nll

We agree with the second circuits reasoning and analysis in Franee as well

z

Wc fiactually distinguish the fifth circuit case Heintz v City of Gretna 9fiSSS La App Sth
Cir 112696 683 So2d 92 927928 writ denied 970145 La 3797 689 So2d 1379
because that case did not involve a tire protection district but instead was a volunteer tire
department that independently coniracted its services with a municipality and as such the city
did not opErate a regularlypaid tire department Similarly the supreme court vacated this
courts opinion in Marshall v West Saton Rouge Parish Fire Protection District No 1 2007
1065 La App 1 st CirS208 991 So2d 492 96 writ granted 20081576 La1909 998
So2d 85 where this court found tlaat a fire protection district that had contracted its services
with a city was operatin areularlypaidre department such that it was required to create a
classitied civil service systeaa for its fiiretihters Atter vacating our opinion the supreme court
remanded the matter to the trial court for a determination ol what entity actually employed the
plaintiff and what entity actually operated the fire protection services in the city In the case sub
judice there is no question reardin Ballardsemployer which is undisputedly PD No 5 as is
clearly reflccted on BallardsForm W2 Wage and Tax Statement in the record
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as the pertinent attorney general opinions Mareover we canclude that FPD No S

clearly operates a regulailypaid fire department by virtue of its employment of

three fulltime and two parttime paid emplyees Thus the constitutional and

statutory provisions requiring a system of classified tire civil service as well as

minimum wags sick leave annual vacation and holidays is mandated for FPD

No S See France 4 So3d at 967 See also Attorney General Opinion 01379

The investigation and discharge of a fulltime paid fireman employed by a fire

protection district must conform to the procedural due process requirements

provided in the classiied fire civil service law See La Const Art X 1C La

RS 33253l et seq

CONCLUSION

Basd on the foregoing we reverse the April 21 2009 judgment which

found that the Livingston Parish Fire Protection District Na S was not required to

create and establish a systm of classified civil service far its regularlypaid

firemen W also reverse the Auust 26 2010 judgment dismissing all of Brian C

Ballards claims with prejudice We grant partial judgment in this summary

proceeding in favor o Brian C Ballard declaring that the classified fire civil

service system of La RS 332531 et seq shall apply to the Livingston Parish

Fire Yrotection District No 5 and to any action taken regardin the employment of

Brian C Ballard This case is remanded for further proceedings consistent with

this ruling and for the trial courtsdetermination of Brian C allardsremaining

claims regarding his termination and compensation issues puarsuant to La RS

331991 et seq

Costs ot this appeal in the amount of 194400 are assessed to the

Livingston Parish Fire Protection District No 5 in accordance with La RS

135112

JUDGMENTS REVERSED PARTIAL JUDGNIENT GRANTED

REMANDED
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