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SUMMARY DISPOSITION

Albert Lewis a prisoner in the custody of the Louisiana Department

of Public Safety and Corrections the Department appeals a judgment

dismissing his petition for judicial review of a final agency decision under

the Corrections Administrative Remedy Procedure Act La RS 151171 et

seq Plaintiff is serving a life sentence for the offense of second degree

murder committed on July 30 1976 As part of his sentence he was

declared ineligible for parole for 40 years Plaintiff contends that the

Department has failed to correct his master prison record to reflect that he is

eligible for parole after he has served 40 years of his sentence and that he

should accordingly be allowed to seek parole consideration before the

Louisiana Parole Board upon serving 40 years The action was initially

referred to a commissioner for review and screening pursuant to La RS

151178 The commissioner recommended that the suit be dismissed with

prejudice Following its de novo review of the record the trial court adopted

the commissionersrecommendation and dismissed plaintiffsaction We

affirm

The basis of the trial courts judgment was the fact that plaintiffs life

sentence has not been commuted to a fixed number of years as required by

La RS 155744B in order for plaintiff to be eligible for parole

consideration It is well established that parole eligibility and eligibility for

parole consideration are distinct and different matters Bosworth v Whitley

627 So2d629 63435 La 1993 See also Richardson v La DeptofPub

Safety Corr 627 So2d 635 637 La 1993 and Schouest v La State

Parole Bd 080962 p 1 La App 1st Cir 122308 2008 WL 5377800

unpublished opinion writ denied 090662 La1221025 So3d 143
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Finding that the commissionersreport and the trial courtsjudgment

adequately explain our decision we affirm the judgment of the trial court

DECREE

We accordingly affirm the judgment of the trial court through this

summary disposition in accordance with Rules 2162A24 5 6

78 and 10 of the Uniform Rules of the Louisiana Courts of Appeal

All costs of this appeal are assessed to the plaintiff appellant Albert Lewis

AFFIRMED
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DOWNING J concurs and assigns reasons

It is well settled that a plea agreement is considered a contractfo between the state and the criminal defendant See State v Nall 379 So2d

731 733 1980 State v Peyrefitte 040742 pp 1 3 La101504 885

So2d 530 53031 In State v Canada 01 2674 pp 34 LaApp 1

Cir51002 838 So2d 784 78688 this court explained that contract

principles apply to plea bargains The Canada court also explained that

under the substantive criminal law there are only two alternative

remedies available for a breach of a plea agreement 1 specific

performance of the agreement or 2 nullification or withdrawal of the

plea Citations omitted Canada 01 2674 at p 5 838 So2d at 788

If the defendant had bargained with the state and the trial court

accepted the bargain there may be an argument that a contract exists

regarding good time that could not be altered by subsequent legislation

Even so this concern is not an issue in the matter on appeal before us We

therefore do not directly address this issue

In this concurring opinion I agree with the majoritysanalysis and

result as applied to the facts presented in the record


