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SUPREME COURT OF LOUISIANA

No. 99-KA-3511
STATE OF LOUISIANA
VERSUS
MICHAEL GRANIER
ON APPEAL FROM THE TWENTY-FOURTH JUDICIAL DISTRICT COURT,
PARISH OF JEFFERSON,
HONORABLE ROBERT A. PITRE, JR., JUDGE
VICTORY, J.

In this case, the trial court declared a subsection of La. R.S. 14:80, carnal
knowledge of ajuvenile, uncongtitutional. \We have jurisdiction over this case pursuant
to the appellatejurisdiction granted to this court in the Louisiana Congtitution, Article
V, Section 5.> After reviewing the applicable law, we hold that subsection B of
La.R.S. 14:80 is not unconstitutional and, therefore, reverse the decision of the tria
court and remand this case for further proceedings.

FACTSAND PROCEDURAL HISTORY

The defendant, Michael Granier, was charged with violation of La. R.S. 14:80,

carnd knowledge of ajuvenile? Initidly, the defendant challenged the constitutiondity

"Kimball, J., not on panel. RulelV, Part 2, § 3.

Y a Congt. art. 5, 85. Supreme Court; Jurisdiction; Rule-Making Power; Assignment of Judges.
(D) Appellate Jurisdiction. Inadditionto other appeal s provided by thisconstitution, a

case shall be apped able to the supreme court if (1) alaw or ordinance has been declared
uncondtitutiona or (2) the defendant has been convicted of acapita offense and a pendty

of death actually has been imposed. (emphasis added).

2§ 80. Carnal knowledge of ajuvenile

A. Carna knowledge of ajuvenileis committed when:

(2) A personover the age of seventeen has sexual intercourse, with consent, with
any person of the age of twelve years or more, but under the age of seventeen years, when
thereisan age difference of greater than two years between the two personsand thevictim
is not the spouse of the offender; or
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of the statute through amotion to dismiss. However, he amended his pleading and
styled it as amotion to quash the bill of information based on the unconstitutionality
of the statute. At the hearing, the trial court ruled the statute unconstitutional :

I’d say in recent years, the last ten or twel ve yearsthe L ouisiana Supreme

Court has been striking things down that whenever there' s a statute that

creates an impermissible presumption, and I’ m of the opinion that if you

do away with the need for a statute to prove as an element of the crime

that the defendant knew the victim’s age that creates an impermissible

presumption it presumes that the defendant knew thevictim'sage. I'm

going to declare that section of the statute unconstitutional with regard to

... thedefendant’s lack of knowledge of the victim’s age.

The State appealed this ruling directly to this court.

The State argues that the trial court erred when it declared unconstitutional that
portion of La. R.S. 14:80 (B) which provides that “[l]ack of knowledge of the
juvenile' sage shall not beadefense.” Conversely, the defendant arguesthat thetrial
court was correct in finding this portion unconstitutional becausethelanguagerelieves
the State from its burden of proving specific intent with regard to the accused’s
knowledge of the victim's age, and thereby, creates an unconstitutional mandatory
presumption.

DISCUSSION
Statutes are presumed valid and their constitutionality should be upheld

whenever possible. State v. Griffin, 495 So. 2d 1306, 1308 (La. 1986). Louisiana

criminal statutes must be * given agenuine construction, according to thefair import

of their words, taken in their usual sense, in connection with the context, and with

(2) A person over the age of seventeen hasana or oral sexual intercourse, with
consent, with aperson of the age of twelve years or more, but under the age of seventeen
years, when thereisan age difference of greater than two years between the two persons.

B. Lack of knowledge of thejuvenile sage shall not beadefense. Emissonisnot
necessary; and penetration, however sight, is sufficient to complete the crime.

C. Whoever commits the crime of carnal knowledge of ajuvenile shall be
imprisoned, with or without hard labor, for not more than ten years, provided that the
defendant shal not be eligibleto have hisconviction set aside or his prosecution dismissed
in accordance with the provisions of Code of Criminal Procedure Article 893.
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reference to the purpose of the provision.” La. R.S. 14:3. Moreover, the Louisiana
L egidature has sole authority under the Louisiana Constitution to define conduct as
criminal and to provide penaltiesfor such conduct. La. Const. art. 3, 81. Infact, La
R.S. 14:8 (2) providesthat crimina conduct may consist of a“mere act or faillure to
act that produces criminal consequences, where there is no requirement of criminal
intent...” Additionaly, La. R.S. 14:11 provides that in some crimes “no intent is
required.” Thus, the Louisiana Legislature has determined that specific or general
intent is not a necessary element of every crime.

While offensesthat dispose of a scienter requirement are not favored, the United
States Supreme Court has noted that the legidatures’ authority to define a criminal
offense includes the power to “ exclude elements of knowledge and diligence fromits
definition.” Lambert v. California, 355 U.S. 225, 228, 78 S. Ct. 240, 242 (1968).
See also Powell v. Texas, 392 U.S. 514, 545, 88 S. Ct. 2145, 2160 (1968) (Black, J.
concurring) (“[L]egidatures have dways been allowed wide freedom to determinethe
extent to which mora culpability should be a prerequisite to conviction of acrime.”).
Additionally, the Court has also specifically recognized certain exceptions to the
requirement of mensrea as an element of criminal conduct, including “sex offenses,
such asrape, inwhich the victim'’ s actual age was determinative despite defendant’s
reasonable belief that the girl had reached age of consent.” Morissette v. United
States, 342 U.S. 246, 251 n.8, 72 S. Ct. 240, 244 n.8 (1952). See also United States
v. X-citement Video, Inc., 513 U.S. 69, 115 S. Ct. 464 (1994) (quoting Morissette,

supra). Moreover, the maority rule in state courts across the nation is that a

defendant’ sknowledge of the age of the victimisnot an essential e ement of statutory
rape. In many of these states, proof of statutory rape requires merely proof of an act

of sexual intercourse and proof that the victim is below the prohibited age.



As to the specific criminal statute in this case, as early as 1938, this court
explained that the crime of carnal knowledge of ajuvenile does not require felonious
intent or guilty knowledge, but that the simple perpetration of the act itself constitutes
the offense. Statev. Dierlamm, 180 So. 135 (La. 1938). Later, thiscourt stated that
in the interest of protecting juveniles, historically recognized as a special class of
persons in need of protection, the legislature may dispense with the knowledge
requirement asto the age of the juvenilein certain crimes. Statev. Elias, 357 So. 2d
275 (La. 1978) (“Although the presence of a‘viciouswill’ or mensrea haslong been
areguirement of criminal responsibility, many exceptions have been recognized.”),
overruled on other grounds by, State v. Bosworth, 373 So. 2d 152 (La. 1979).°

In Louisana s statute, the crime of carna knowledge of ajuvenile requires proof
of consensual sexua intercourse between a person over the age of 17 with a person
12 years old or older, but under the age of 17. Additionally, the age difference
between the two has to be greater than two years and the juvenile must not be the
spouse of the offender. Y et, nowherein the statute is knowledge of the juvenile sage

required. Asin Dierlamm and Elias, we hold that knowledge of the juvenile’' s age

Isnot an element of certain crimesinvolving juveniles, including the crime of carnal
knowledge of ajuvenile.

Defendant’s reliance on State v. Cinel, 646 So. 2d 309 (La. 1994), is
misplaced. Even though the provision declared uncongtitutiona in that caseisidentical
to the challenged clausein this case, Cind specifically addressed the crimininalization

of possessing materials otherwise protected under the First Amendment to the

3As pointed out in Elias, the legidature has excluded knowledge of thejuvenile sagein severd
crimesinvolving juveniles-- aggravated rape, carnal knowledge of ajuvenile, indecent behavior with
juveniles, enticing minorsinto prostitution, contributing to the delinquency of juveniles, and cruelty to
juveniles.



Condtitution.* We noted that while the states have greater leeway in prohibiting child
pornography even when the materialswould not otherwise qualify as* obscene” under
prevailing standards, they cannot dispense with a scienter element, a constitutional
prerequisite of any valid obscenity law, and the offender must be aware of the general
content and character of the materials he possesses. Therefore, we found that under
subsection A of the statute, prohibiting pornography involving juveniles, the State had
to prove knowledge of the performer’sage. Only after thisfinding did we hold that
subsection D created an irrebuttable presumption in favor of the State and that this
subsection was unconstitutional .

The statute in the instant case does not criminalize conduct protected by the
First Amendment. Therefore, the reasoning in Cinel, which required the application
of “intentional” to every dement in the statute at issuein Cinel, is not gpplicableto this
case. Infact, asdiscussed above, thereis no scienter requirement at all inLa. R.S.
14:80. Becausethereisno scienter requirement in La. R.S. 14:80, thereis no conflict
between subsection A and subsection B and no presumption of knowledge of the

victim’'s ageis created by subsection B. Subsection B makesit clear that

knowledge is not arequirement of subsection A and therefore, cannot be used as a
defense.

In adopting this statute, the legislature has made the determination to protect

“The relevant portions of the statute in Cinel read as follows:
§ 81.1. Pornography involving juveniles

A. Pornography involving juvenilesis any of the following:

(3) Theintentional possession, sale, distribution, or possession with intent to sell
or distribute of any photographs, films, videotapes, or other visua reproductions of any
sexual performance involving a child under the age of seventeen.

* % %

D. Lack of knowledge of the juvenile's age shall not be a defense.
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juveniles below a specified age from sexua intercourse. The policy underlying such
adatute isapresumption that, because of their innocence and immeaturity, juvenilesare
prevented from appreciating the full magnitude and consequences of their actions. At
the heart of these types of statutesisthe concern that juveniles should not be exploited
for sexual purposesregardless of their “consent.” Although we recognize that some
juveniles below thisage are able to convincingly portray themselvesasbeing 17 years
of age or older, the burden falls upon the “adult” to determine that the other person is
the legal age before engaging in sexual relations.
CONCLUSION
Based on the foregoing, La. R.S. 14:80 does not create an unconstitutional
mandatory presumption, and the statute does not violate constitutional precepts
becauseit lacksthe element of intent with regard to the age of thevictim. Therefore,
the trial court erred in declaring La. R.S. 14:80 (B), which states that lack of
knowledge of ajuvenile’ s age shall not be a defense, unconstitutional.
DECREE
For the reasons stated, thetrial court’ s decision, declaring subsection B of La.
R.S. 14:80 uncongtitutional, isreversed. The defendant’s motion to quash is denied

and the case is remanded to the trial court for further proceedings.

REVERSED AND REMANDED.



