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SUPREME COURT OF LOUISIANA
NO. 99-C-3577
MARY B. TOUCHARD
VERSUS
SLEMCO ELECTRIC FOUNDATION, ET AL.
ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
THIRD CIRCUIT, PARISH OF LAFAYETTE
ON REHEARING
TRAYLOR, Justice

Inthispersonal injury suit, we are presented with theissue of whether the Court of Appedl, Third
Circuit, properly applied the manifest error standard of review. After areview of the record and the
applicablelaw, wefind that the court of appeal misapplied the manifest error standard. Accordingly, for
reasons set forth herein, we reverse the judgment of the court of appeal and reinstate the trial court’s
judgment.

FACTS AND PROCEDURAL HISTORY

On April 1, 1996, plaintiff, Mary Touchard drove her friend, Lucille Bellard, to Carencro,
Louisana, to pay her SLEMCO dectric bill. AsMs. Touchard was exiting the SLEMCO parking lot, her
car was hit from behind by a pickup truck driven by Ted Breaux.

Ms. Touchard and Ms. Bellard testified that the accident occurred when Ms. Touchard was
stopped at a stop Sign posted on adriveway exiting the SLEMCO parking lot onto the serviceroad. They
both testified that Ms. Touchard's car was pushed into the service road adjacent to the parking lot. When
asked to describe theimpact, Ms. Touchard responded that impact made a loud noise. Conversdly, Mr.
Breaux maintained that he heard little to no noise upon impact. Ms. Touchard declined to have an
ambulance called and reported to Ms. Bellard that she had a headache.!

Mr. Breaux admitted thet he struck Ms. Touchard from therear. However, hedid not believe that

hewastotally at fault. Accordingto Mr. Breaux, Ms. Touchard started forward, "like she wastaking off

inanormd fashion." Helooked to theleft to make sure the road was clear of traffic and took his foot off

1 On cross examination, Ms. Touchard admitted that she had a dight headache on the morning
before the accident occurred. She further testified that she suffered regularly from headaches due to
her pre-existing sciatica nerve problems.
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of thebrake; hedid not put hisfoot onthe accelerator. Mr. Breaux testified that when heturned hishead
forward again, Ms. Touchard was right in front of him. He described the impact asadight touch. Mr.
Breaux denied that he pushed Ms. Touchard's car into the service road, testifying that Ms. Touchard's
vehicle was already on the road when he hit her. 2

Asaresult of the accident, Ms. Touchard filed suit against Ted Breaux; State Farm Mutual
Insurance Company, Mr. Breaux’ sliability insurer; and Southwest Louisiana Electric Membership
Corporation (SLEMCO), Mr. Breaux’ semployer. SLEMCO was dismissed prior to trid, leaving only
State Farm and Mr. Breaux asdefendants. Ms. Touchard maintained that she sustained both physical and
mental injuries as aresult of this accident.

Ms. Touchard has a long history of physical and mental complaints dating back to her first
automobile accident 1961. Asaresult of the 1961 accident, Ms. Touchard suffered afractured cervical
vertebra. Four yearslater,in 1965, Ms. Touchard wasinvolved in asecond accident in Cdiforniain which
she suffered aconcussion, whiplash, chest wall contusonsand a severe traumatic lumbosacra strain. The
third accident occurred in 1972 wherein Ms. Touchard was diagnosed with aconcussion, cervical and
lumbar strain. 1t wasin 1972 that Ms. Touchard had her first surgery. Throughout the 1970's Ms.
Touchard continued to complain of sciatic, lumbar and cervica pain; andin 1979, she underwent asecond
surgery. Inaddition to the physical treatment, Ms. Touchard a so acknowledged to being admitted to the
State Mental Hospital at Pineville for drug and alcohol abuse in 1976.

Throughout the 1980's Ms. Touchard continued to suffer sever pain, much of which caused her to
beirritable and moody. 1n 1987, Ms. Touchard was admitted to aclinic for drug and acohol abuseasa
result of the significant amount of pain medication taken. Sheasowasinvolvedin her fourth accidentin
September of that year.

In June 1993, Ms. Touchard was admitted to Cypress Hospitd for psychologica counseling asa

result of her attempting to take her life. Upon release, she began seeing Dr. David Dawes, apsychiatri<t.

2 Deputy Brett Pryor of the Carencro City Police Department investigated the accident and
testified at trial. He stated that he questioned Ms. Touchard and Mr. Breaux about how the accident
occurred. Mr. Breaux told Deputy Pryor that the accident happened when Ms. Touchard was about to
take off from the stop sign; she hesitated and stopped again; he anticipated her moving out of the area
and proceeded forward striking her vehicle from therear. Ms. Touchard only stated that the accident
occurred when she was at the stop sign and was hit from behind.



Dr. Dawestedtified that Ms. Touchard suffered an anxiety disorder, aswell as post traumatic anxiety, and
adepresson disorder that was adirect result of the pain which she had endured over the past fifteen years.
After reviewing Ms. Touchard sextensive medica history, we have no doubt that she suffered from both
physical and mental injuriesprior to the April 1, 1996 accident. However, it isadetermination for the
factfinder to discern whether Ms. Touchard suffered an aggravation of her pre-existing conditions.

Duringtrid, several witnessestestified regarding Ms. Touchard' sprior medicdl history. Dr. Ronadd
Segar, afamily practitioner, who Ms. Touchard began seeing after the 1996 accident, tetified regarding
her physical condition. While Dr. Dawes, her psychiatrist, testified regarding Ms. Touchard' s prior menta
history.

At theinitid consultation on April 4, 1996, Ms. Touchard complained to Dr. Segar of pain onthe
left Sdeof her head immediately after the accident.® Sherelated that later she had neck pain, pain radiating
down her trapezius muscles going into her shoulders, arm pain, sorenessin the chest area, lower back pain,
and aheadache. Dr. Segar testified that the only visibleevidence of traumato Ms. Touchard wasthe cut
on her left arm. Ms. Touchard made Dr. Segar aware of her prior medical treatment, and complained to
Dr. Segar that these prior conditions were aggravated by the accident. Dr. Segar treated Ms. Touchard
with physical therapy, musclerelaxers, and pain relievers. Hewas of the opinion that Ms. Touchard had
reached maximum medica improvement as of November 22, 1996, and he discharged her fromhiscare
at that time.

In his opinion, her pre-existing conditions of lower back pain, TMJ, and headaches were
aggravated by the accident. At thetimethat he discharged her, Dr. Segar testified that Ms. Touchard felt
the pain in these areas was approximately at the level as before the accident. He testified that her
complaints were cond stent with the type of injury expected to result from arear-end collison and that her
complaintsfollowing the accident were more probably than not caused by the accident. However, al
objectivetesting conducted established that Ms. Touchard’ s condition was nearly the sameas before the

accident.*

3 Dr. Segar’s deposition was admitted in lieu of live testimony.

4 Dr. Segar testified that several x-rays were taken after the accident and compared to those
taken prior to the April 1, 1996 accident.



Dr. Dawes dso testified on behalf of Ms. Touchard. He stated that he had been treating Ms.
Touchard snce1993. Hetestified that Ms. Touchard had amental condition which pre-existed the April
1, 1996 accident. Infact, asof December 19, 1995, Dr. Dawes was of the opinion that Ms. Touchard
would need psychiatric careindefinitdly. Specificaly, Dr. Dawestestified that Ms. Touchard had suffered
from post-traumatic stress as early as 1993. Ms. Touchard had seen Dr. Dawes on March 20, 1996, two
weeks prior to the accident which formsthe basis of thissuit, for an officevisit. Before the accident, she
had office visitswith Dr. Dawes once every three months. Her visitsincreased to one visit every two
months after the accident. Dr. Dawes testified that Ms. Touchard complained that she had more
nightmares, intrusive thoughts, and hyper-vigilance since the accident. He described her as being more
distraught, more preoccupied, and more consistently tearful following the April 1, 1996 accident. Dr.
Daweswas also questioned asto whether there were any objective findingswhich were used to reach the
conclusion that Ms. Touchard' sinjuries were exacerbated. Hisresponse was that his conclusions were
based solely on the history and information provided to him by Ms. Touchard.

Attheconclusionof trid, thetria court entered judgment infavor of defendants, finding plaintiff
suffered no injuries which were caused by Mr. Breaux.

The Court of Apped, Third Circuit, reversed and, based on themedica and lay testimony provided
by Ms. Touchard, concluded the trial court erred in finding “[t]his accident did not aggravate Ms.
Touchard' s pre-existing mental condition.” Touchard v. SLEMCO Electric Foundation, 99-539 (La.
App. 3 Cir. 11/17/99); 745 So.2d 1232, 1237. The court of appeal concluded that there was no
indication that Ms. Touchard's pre-existing mental conditionwasnot genuine; and further concluded that
"gpecid circumstances’ existed discounting any doubt that her claim was spurious, based on our decision
in Mores v. Sate, through Dep't of Wildlife and Fisheries, 567 So.2d 1081 (La. 1980). Finadly, the
court of appeal assigned Mr. Breaux'sfault at one hundred percent and awarded Ms. Touchard $10,000
in damages.

Judge Amy dissented, finding no manifest error in thetria court’ sdetermination. He aso noted
that he did not believe any award for mental damages was warranted as the facts of the case did not
present the type of special circumstances described by this court in Moresi.

Defendants gpplied for certiorari. In asummary disposition, we vacated and set aside the ruling of



the court of appeal for the reasons assigned by Judge Amy in hisdissent. Touchard v. Semco Electric

Found., 99-3577 (La. 2/18/00); 754 So.2d 953. Paintiff sought rehearing, which wasgranted. Touchard

v. Semco Electric Found., 99-3577 (La. 4/20/00); 759 So.2d 769 On rehearing, we adhere to our

original conclusion but for different reasons vacate and set aside the judgment of the court of appeal.
DISCUSSION

Itiswell settled that acourt of apped may not set asdeatria court’ sor ajury’ sfinding of factin
the absence of “manifest error” or unlessit isclearly wrong. Arceneaux v. Domingue, 365 So.2d 1330,
1333 (La 1978). When thereis conflict in the testimony, reasonable evaluations of credibility and
reasonable inferences of fact should not be disturbed upon review, even though the appellate court may
fed that its own evaluations and inferences are asreasonabl e, Lirette v. Sate FarmIns. Co., 563 So. 2d
850, 852 (La. 1990); Rosell v. ESCO, 549 So. 2d 840, 844 (La. 1989); Canter v. Koehring Co., 283
$0.2d 716, 724 (La. 1973). Therefore, theissuefor thereviewing court isnot whether thetrier of fact
was wrong, but whether the fact-finder's conclusions were reasonable under the evidence presented.
Rosdll, 549 So.2d at 844-45. When afactfinder's determination is based on its decision to credit the
testimony of one of two or more witnesses, that finding can virtually never be manifestly erroneous or
clearlywrong. Id. [Citationsomitted.] Applying the“manifest error” standard of review to theinstant case,
we find the court of appedl erred inreversing thetria court. Specifically, we conclude that the court of
appeal erred in substituting its evaluations and inferences for that of the trier of fact where the record
adequately supported thetria court’ sfinding that Ms. Touchard did not suffer any injuries, physical or
mental, as aresult of defendant’s actions.

At the conclusion of trid, thetrid judge found that “[t]here were no injuriesto the plaintiff that were
caused asaresult of the defendant’ sfault.” Thisconclusioniswell supported by therecord. Prior tothe
April 1, 1996 accident, Ms. Touchard had been involved in five automobile accidents and various other
accidents. She had undergone extensive medical treatment as a result of injuries received in those
accidents, including psychiatric counsdling, three back surgeries, treatment for atemporomandibular joint
(TMJ) injury, and treatment for chronic lower back pain.  Itiswell settled in our jurisorudence that
adefendant takes hisvictim ashefindshim and isresponsiblefor al natural and probabl e consequences

of histortious conduct. American Motorist Ins. Co. v. America Rent-All, 579 S0.2d 429 (La. 1991).



Where defendant's negligent action aggravates apreexisting injury or condition, he must compensatethe
victim for thefull extent of hisaggravation. Perniciarov. Brinch, 384 So.2d 392 (La1980). Thus, it was
clearly inthetria court’s purview asto whether Ms. Touchard established a casua link between the
accident and aggravation of Ms. Touchard' s alleged physical and mental injuries, if any.

Thetria court heard testimony from Dr. Dawes, Ms. Touchard and several of Ms. Touchard's
friends. Thetestimony was consistent that Ms. Touchard had emotional problems both before and after
the accident. The problem the court faced was determining whether it would believe that Ms. Touchard's
problemswere exacerbated by the accident. Accordingto Dr. Dawes, Ms. Touchard explained to him
that she was often afraid when she heard car tires screeching or when she witnessed a car accident. She
clamedto befilled with rageif another driver disregardsatraffic sgnd or law. On crossexamination, Dr.
Dawes was questioned as to whether Ms. Touchard exhibited any objective signs of an exacerbation of
her mentd illness. Dr. Dawestestified that hisfindingswere based on purely subjectiveinformation which
was provided to him by Ms. Touchard. He denied speaking with any of Ms. Touchard's family members
or any one e se regarding how she coped with stress and depression both prior to or after the April 1, 1996
accident. Dr. Dawes aso pointed to severa outs de factors which occurred after the accident which aso
could have contributed to Ms. Touchard depression. For instance, Ms Touchard suffered theloss of a
friend who died from cancer; she suffered thelossof another friend who died inacar accident; and Ms.
Touchard wasalso grieving dueto the death of her mother. Hence, therewere severa factors, not related
to the accident, which occurred after the accident which could have easily contributed to Ms. Touchard's
depression. Moreover, it was reasonable for the trial court to consider the testimony of Dr. Dawes
wherein he concluded that Ms. Touchard had suffered from depression in the past and believed that she

was therefore prone to suffering from depression again in the future, irrespective of the accident.

Severd of Ms. Touchard' sfriends a so testified regarding her mental condition. The witnesses
testified that Ms. Touchard had changed sincethe accident of April 1, 1996. However, when questioned
asto how she has changed, many of the responses were consstent with her behavior prior to the accident.
For ingtance, one witnesstestified that before the accident, she found Ms. Touchard ditting alonein adark

office, refusingtotalk toanyone. Likewise, after theaccident, witnesses stated that she continued to seek



solitude and was withdrawn. The witnesses aso testified that before the accident Ms. Touchard would
become depressand cry. Most of these assertions were confirmed by Ms. Touchard. Both the medica
and lay testimony was uncontradicted that Ms. Touchard was emotional and suffered from depression
before the accident of April 1, 1996.

Based on the evidence presented, Ms. Touchard had an extensive mentd history, and thetria court
gpparently found that she did not prove that she suffered any new menta injuriesasaresult of defendant’s
conduct. Faced with the choice of whether to believe plaintiff’s contention that she suffered an
exacerbation, thetrial court refused to do so. After reviewing theentirerecord, wefind thetrial court’s
conclusionthat Ms. Touchard did not suffer any injuriesasaresult of defendant’ sfault was supported by
the record, and not clearly wrong.

We das0 note that the court of apped erred in making a distinction between physical and mentd
injuries. Thetria court made no distinctions between mental and physicd injuries, thetrial court smply
found that Ms. Touchard did not suffer any injuriesasaresult of defendant’ sfault. Whilethe court of
apped agreed withthetrial court that Ms. Touchard failed to establish that she suffered any aggravation
of physicd injuries, it disagreed with afinding that Ms. Touchard did not suffer an aggravation of her pre-
existing mentd injuries. Inreaching thisconclusion, the court of gpped relied primarily onour decisonin
Moresi, 567 S0.2d 1081 (La. 1980). The court of appeal pointed out that Mores created an exception
to the generd rule that a defendant is generally not liable for negligent acts which cause only mental
disturbances. Id. at 1096. Under Mores, aplaintiff may recover for menta injuriesonly whenthestuation
createsthe" especial likelihood of genuineand seriousdistress, arising from specia circumstances, which
serves as a guarantee that the claim is not spurious.” Id at 1096. The court of appeal noted that Ms.
Touchard had beeninvolvedinfive previousautomobil eaccidents; and had undergone numeroussurgeries,
including threeto her back. 1t also accepted the"uncontradicted” testimony of Dr. Dawesthat he believed
Ms. Touchard’ smental injurieswere aggravated by the accident of April 1, 1996. Touchard at 1237.

Because we conclude that the court of apped erred in substituting itsjudgment for that of thetrial court,
we declineto addressthelegal issue of whether the facts and circumstances of Ms. Touchard’ s accident
congtitute “ specia circumstances’ under our decision in Mores v. Sate, through Dep't of Wildlife and

Fisheries, 567 So.2d 1081 (La 1980).






CONCLUSION

Accordingly, after reviewing therecord initsentirety and applying the appropriate standard of
appellatereview, wehold thetrid court did not commit manifest error infinding that therewereno injuries
to Ms. Touchard which were caused as aresult of the defendant’sfault. Aswe have reinstated the trial
court’ s judgment, the issues of apportionment of fault and damages are moot.

DECREE

For thereasons assigned, the judgment of the court of gpped isreversed. Thejudgment of thetrid

court finding plaintiff suffered no injuriesasaresult of defendant’ s acts, and dismissing plaintiff'ssuitis

reinstated. All cost of this appeal are assessed to plaintiff.



