SUPREME COURT OF LQOUI SI ANA
NO. 99-C- 2061
| RAY LEDOUX
VERSUS

CI TY OF BATON ROUGE/ PARI SH OF EAST BATON ROUGE,
ET AL.

ON WRI T OF CERTI ORARI TO THE COURT OF APPEAL,
FIRST Cl RCU T, PARI SH OF EAST BATON ROUGE

MARCUS, JUSTI CE *

| ray Ledoux was appointed by the Cty/Parish Council for
the Cty of Baton Rouge and the Parish of East Baton Rouge
(city/parish) to the position of Director of Aviation for the
Greater Baton Rouge Airport District (airport district) on My 1,
1977. He was enployed in this position until his retirenent,
effective April 28, 1995. Prior to August 1, 1985, the airport
district followed an unwitten policy of the city/parish which
al l oned exenpt unclassified (supervisory) enployees |ike M. Ledoux
to accunul ate unlimted conpensatory tinme at the rate of one-and- a-
half hours for every hour worked in excess of forty hours per
cal endar week. This accrued tine could be taken either as |eave
during enploynent or prior to retirenment, or as paynent upon
retirement. M. Ledoux alleged that during his enploynent between
1977 and 1985, he accunul ated 2,128 hours of conpensatory tine.

On July 29, 1985, M. Ledoux and ot her departnent heads
and appointing authorities received a nenorandum from the
Departnment of Personnel of the city/parish setting out the

conpensatory | eave policy that would be foll owed after August 1,
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1985, as to exenpt unclassified enployees. Under the policy,
conpensatory tinme would be accrued at the rate of tine-and-a-half
for each hour worked in excess of forty hours per week, but the
anount of conpensatory tine that could be accrued would be reduced
to 45 days or 360 hours. Any conpensatory time earned above that
amount would be renobved from the enployee s records. The
menmor andum further provided that no enployee may receive
conpensatory tinme off prior to resignation or retirenent.
Ef fecti ve Novenber 12, 1986, Rule |V, Section 21 of the Personnel
Rul es was anmended to further reduce the anmount of conpensatory
| eave that could be accrued from45 days or 360 hours to 30 days or
240 hours. Prior to 1988, Section 22 of Rule IV provided that all
conpensatory tinme accrued shall be paid at the tinme of termnation.
Section 22 of Rule IV was anended in 1988 to add a provision
prohi biti ng exenpt uncl assified enpl oyees such as M. Ledoux from
being paid for unused conpensatory tine when their service ended.

On March 6, 1995, M. Ledoux wote a letter to the chief
adm ni strative officer of the Gty of Baton Rouge announcing his
retirement and requesting that he be paid for the 2,128 hours of
conpensatory time that he had accrued prior to August 1, 1985. His
request was deni ed. He retired from his position on April 28,
1995.

On July 17, 1995, M. Ledoux filed suit against the
city/parish and the airport district alleging that the policy
regardi ng conpensatory tinme adopted by the city/parish on August 1,
1985, which reduced the conpensatory |eave to 360 hours deprived
himof 1,768 hours of conpensatory |eave accrued between 1977 and
1985 at the rate of $40.6705 per hour or $76,785.90.' Plaintiff
prayed for judgnent in that anount plus penalty wages, | egal
interest from date of judicial demand until paid and reasonable

attorney fees pursuant to La. R S. 23:632.

' No claimfor conpensatory tine accrued after 1985 has

been made in this |awsuit.



Def endants filed an exception of prescription on the
ground that the claim for paynent for conpensatory |eave earned
prior to 1985 was prescribed under the three year prescriptive
period of La. Gv. Code art. 3494. The trial judge denied the
exception of prescription. Defendants applied for wits to the
court of appeal which were denied. This court denied defendants’
application for wits stating that the prescription issue could be
reurged on appeal in the event of an adverse judgnent.?

After trial on the nerits, the trial judge rendered
judgnment in favor of M. Ledoux and against the city/parish and the
airport district finding that M. Ledoux was entitled to paynent
for 823 hours of conpensatory time at the rate of $27.03 an hour or
$22,245.69. The trial judge further awarded interest in favor of
M. Ledoux and awarded attorney fees in favor of plaintiff’s
counsel for $13,021. 35.

The city/parish and the airport district appealed. The
majority of the five judge panel of the court of appeal reversed on
the 1issue of prescription. It held that the three year
prescriptive period of La. CGv. Code art. 3494 applicable to clains
for wunpaid conpensation comenced to run in 1985 and 1986,
respectively, when M. Ledoux’s right to accrue conpensatory timne
was altered by changes in the conpensatory | eave policy applicable
to him and therefore, suit filed in 1995 was prescribed. The
majority found that when the anount of conpensatory tine that could
be accrued was reduced, M. Ledoux was deprived of his right to
conpensatory tine he had accrued. It concluded that *although he
could not collect paynent until he retired from his enploynent,”
M. Ledoux’s demand for adherence to the ternms of his enpl oynent
arose on the dates that the reductions were effectuated. Two
di ssenting judges were of the opinion that prescription did not

begin to run until April 28, 1995 the date that M. Ledoux

2 97-1728 (La. 7/22/97); 696 So. 2d 1016.
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retired, and therefore suit was tinely filed.® Upon plaintiff’'s
application, we granted certiorari to review the correctness of
t hat decision.*

The issue presented for our review is whether M.
Ledoux’s suit filed in 1995 clai m ng paynent for conpensatory tine
he accrued between 1977 and August 1, 1985, has prescri bed.

In Knecht v. Bd. of Trustees of State Coll eges and Univ.,

591 So. 2d 690 (La. 1991) we held that paid conpensatory |eave is
a form of deferred conpensation in lieu of wages, and when an
enpl oyer prom ses a benefit to enpl oyees and enpl oyees accept by
their actions in neeting the conditions, the result is not a nere
gratuity but a vested right in the enployee to the prom sed
benefit. We have also held that an enployer cannot require an
enpl oyee to forfeit wages upon resignation; for exanple, once
benefits such as vacation pay have vested, conpany policy cannot

t hen deprive the enployee of the right to these benefits. Beard v.

Summt Institute, 97-1784 (La. 3/4/98); 707 So. 2d 1233. |In Jones

v. Gty Parish of East Baton Rouge, 526 So. 2d 462 (La. App. 1¢

Cr. 1988), the court held that a supervisory enployee of the Cty
of East Baton Rouge had a constitutionally protected property right
in his conpensatory tine that he had accrued prior to the
application of a new personnel policy that was put into effect (the
sanme policy at issue in this case) limting the amunt of
conpensatory tinme that could be earned. The court reasoned that
due to the long-standing policy of allowing unlimted accrual of
conpensatory tinme, along with allowing early retirenent based
thereon, the city gave plaintiff the right to expect such
t reat nent. Hence, based on the precepts in the cases set forth
above, we conclude that M. Ledoux has a right to collect paynent

for the conpensatory tine that he earned prior to the policy

3 08-0683 (La. App. 1%t Gir. 6/25/99): 739 So. 2d 294.
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changes inplenented by the city/parish on August 1, 1985, and
thereafter, unless his claimfor paynent has prescribed.

La. Cv. Code art. 3494 provides in pertinent part that
the followi ng actions are subject to a liberative prescription of
three years:

An action for the recovery of
conpensation for services rendered, including
payment of salaries, wages, conmm ssions,
tuition fees, professional fees, fees and
enmol unments of public officials, freight,
passage, noney | odging, and board;

M. Ledoux’s claimfor unpaid conpensatory tinme falls wthin the
purvi ew of “conpensation for services rendered.” As such, the
three year prescriptive period of La. Cv. Code art. 3494 applies
to this situation.

Havi ng determ ned that the three year prescriptive period
of La. Cv. Code art. 3494 applies to this claim we next address
the nmore difficult question of when prescription on M. Ledoux’s
action commenced to run.

La. Civ. Code art. 3495 addresses the commencenent and
accrual of the three year prescriptive period. It provides that:

This prescription comrences to run from
t he day paynent is exigible. It accrues as to
past due paynments even if there is a
continuation of [|abor, supplies or other
servi ces (enphasis added).

Black’s Law Dictionary defines an “exigible” debt as a |iquidated
and denmandabl e debt; a mature claim Comment (b) to article 3495
st at es:

On principle, liberative prescription
commences to run from the day a cause of
action arises and its judicial enforcenent is
possi bl e. See 2 M Pl ani ol , Traite
el ementaire de droit civil 3 Pt. 2, at 358
(Loui siana State Law Institute trans. 1959):

Li berative prescription begins to run as
soon as the action accrues, or, as Pothier
said “the day on which the creditor could
institute his demand.” It cannot commence
sooner, because t he tinme gi ven for
prescription should be a tinme during which the
action can be exercised, and one cannot
reproach the creditor for not having acted at
a time when he did not have the right to do



so. Oherwise, it could happen that the right

woul d be |lost before it could be exercised,

which would be as unjust as absurd (Cass.

Civ., 11 Dec. 1918, D. 1923.1.96, P. and S

1921. 1. 161).

Applying article 3495 to the facts of this case, we
conclude that M. Ledoux’s claimfor paynent for conpensatory tine
whi ch accrued prior to 1985 had not prescribed when he filed this
suit in 1995. Prescription on this claimdid not comrence to run
until paynent for his accrued conpensatory tinme becane exigible or
when M. Ledoux could act on his claimfor paynent thereof. It is
undi sputed that until August 1, 1985, an unwitten policy all owed
exenpt uncl assified enployees like plaintiff to accrue unlimted
conpensatory tinme that could be taken either during enpl oynent or
upon resignation or retirenment, or the enployee could be paid for
the tinme when he was termnated or retired. As of August 1, 1985,
a new conpensatory | eave policy reduced the anmount of plaintiff’s
conpensatory hours that could be accrued from an alleged 2,128
hours to 360 hours and further provided that plaintiff could not
take conpensatory |eave prior to resignhation or retirenent.
Personnel Rule IV, Section 22 provided that “all conpensatory tine
accrued shall be paid at time of termination.” 5 Therefore, we

find that when M. Ledoux’s accrued conpensatory tinme was reduced

in 1985, he could neither be paid for the accrued conpensatory tine

® In 1988, Section 22 of Rule |V was anended to state that
exenpt uncl assified enpl oyees could not receive any paynents for
conpensatory tinme. Defendants argue that even if the personnel
policy of the city/parish in 1985 provided that plaintiff’s claim
was not payable until he was term nated or he retired, after
1988, plaintiff could no |longer be paid for unused conpensatory
tine. Therefore, in 1988, plaintiff was placed on notice that a
claimfor paynent of accrued conpensatory tine was no | onger
avai |l abl e, and he shoul d have brought his suit within three years
of that notice. W disagree. Rule IV, Section 22 also provided
t hat paynent for conpensatory tine would not be made until
termnation or retirenment, meking his claimnot exigible or
collectible until that date. The change in the rule in 1988
could not affect M. Ledoux’s right to be paid for the
conpensatory tinme upon termnation that had accrued and vested as
of 1985. W think that the change in the rule in 1988 could only
af fect conpensatory tine accrued after 1988.



nor could he use the accrued tinme under the personnel rules of the
city/parish in effect in 1985 until he was termnated or he
retired. The prescriptive period could not commence sooner than
the time of resignation or retirement because he could not
institute his demand sooner under the personnel policy. Hence, his
right to claimpaynment for conpensatory tine was not exigible until
he retired in 1995. He filed this suit a few nonths later.?®

We conclude that M. Ledoux’s suit was tinely filed. The
court of appeal erred in finding otherwi se. W nust reverse.

The remai ni ng assi gnnments of error concerning the anount
of conpensatory tine owed to plaintiff as well as the rate of pay
for the conpensatory time are remanded to the court of appeal since
that court did not decide these issues on appeal, having found that

the action was prescribed.

DECREE
For the reasons assigned, the judgnent of the court of
appeal in favor of the Gty of Baton Rouge/Parish of East Baton
Rouge and the G eater Baton Rouge Airport District granting the
exception of prescription and dismssing lray Ledoux’s suit is
reversed. The judgnment of the trial court denying the exception of

prescription is reinstated. The case is remanded to the court of

® Qur previous ruling in Montiville v. City of Wstweqgo,
592 So. 2d 390 (La. 1992), is distinguishable. In Mntiville,
police officers filed a petition for declaratory relief against
the Gty of Westwego claimng entitlenent to overtine, sick |eave
and annual |eave. Assum ng that these benefits were due and
exi gi bl e when earned, the court held that the declaratory
judgnent suit, filed wwthin three years of when benefits were
due, interrupted prescription on a suit to collect these benefits
which was filed nore than three years after paynent of the
benefits was exigible. In contrast, in the instant case, a claim
for paynment for conpensatory | eave did not becone exigible until
M. Ledoux retired. In distinguishing Mntiville, we are not
saying that M. Ledoux could not have filed a declaratory
judgnment suit to determine his right to be paid conpensatory
time, only that it was not necessary to file a declaratory
judgnment action in order to interrupt prescription on the claim
for paynment of conpensatory tinme which did not commence to run
until the benefits becane exigible upon M. Ledoux’s retirenent.




appeal to consider the issues not reached in its previous opinion.

All costs are assessed agai nst defendants.



