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OPINILON OF THE COURT BY MOON, C. J.

Pursuant to Hawai‘ Revised Statutes (HRS) § 641-13

(1993),2 petitioner-plaintiff-appellee State of Hawai‘i (the

1 At the time the application for writ of certiorari was filed, there

was a vacancy on the court due to the resignation of Associate Justice Robert
G. Klein, and Circuit Judge Hifo was assigned as a substitute justice

2 HRS § 641-13 provides in relevant part that:

(conti nued. . .)



prosecution) tinely petitions this court for a wit of certiorar
to review the decision of the Internediate Court of Appeals (I CA)

in State v. West, No. 21844 (Haw. Ct. App. Mar. 8, 2000).

Therein, the I CA vacated the second circuit court’s® judgnent,
guilty conviction, and sentence of respondent-defendant-appel | ant
Ll oyd T. West (Defendant) for seven counts of first degree sexua
assault and remanded this case for new trial.

The alleged error in this case involves the Defendant’s
attenpts, at trial, to introduce evidence that the Conpl ai nant
made statenments to a detective that she had been nol ested by a
boy named Ashley in an unrel ated sex assault. Defendant
contended that the victims statenment regardi ng Ashl ey may have
been fal se and that Defendant should be permitted to elicit
evidence regarding the falsity of those statenents because, if
false, they were relevant to the Conplainant’s credibility.

The I CA held, in relevant part, that the trial court

erroneously excluded the evidence of the allegedly false

2(...continued)

An appeal may be taken by and on behalf of the State
fromthe district or circuit courts to the supreme court

(5) Froma ruling on a question of |aw adverse to
the State where the defendant was convicted and
appeals fromthe judgnent[.]

The Honorabl e Shackl ey Raffetto presided over the trial in this
matter.
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allegation. Inits petition, the prosecution essentially argues
that the I CA wongly concluded that the evidence was adm ssi bl e.
We granted certiorari in this case to consider the admssibility
of allegedly false statenments by a conplainant in a sexua
assault case regarding an unrel ated sexual assault. For the
reasons stated herein, we reverse the ICA's decision and affirm
the second circuit court’s judgnment, conviction, and sentence in
this case

. BACKGROUND

Def endant was indicted on August 14, 1997 on, inter
alia,* eight counts of sexual assault in the first degree, in
violation of HRS § 707-730(1)(b) (1993), for acts of fellatio and
genital penetration involving then-four-year-old Mary M nor?

(M. Trial commenced on April 28, 1998.

During Defendant’s opening statement, in the context of

expl ai ni ng what MM had di scl osed to the detective who

I nvestigated the assault, defense counsel stated:

What else did [MM tell the detective when she spoke to hin?

Well, she didn't Iimt her allegations of sexual nmolestation
to —
4 Count nine was stricken fromthe indictnment. During the trial,

counts ten and el even, chargi ng Defendant with sexual assaults against a
di fferent individual were dism ssed by the prosecution

5 It is the policy of this court to use pseudonyms for victins of
sexual assault in published opinions. The pseudonym “Mary M nor” is used in
this opinion, as it was in the |ICA opinion
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At that point, the prosecution objected and asked to approach the

bench. The follow ng was di scussed outside of the hearing of the

jury:

[ THE COURT]: \What’s your objection?

[ THE PROSECUTI ON]: Counsel is going to question into
— I"m assum ng — other sexual acts with . . . people other
than the defendant. Right now there’'s no actual 41[29]

5  The prosecution actually said 413; however, it is clear fromthe

context of the argunment and the fact that there is no Rule 413 in the Hawai i
Rul es of Evidence (HRE) that the prosecution was actually referring to the
requi rement under HRE Rule 412 that a motion be filed in advance of trial

HRE Rule 412 (1993), Hawaii’s rape shield statute, provides in relevant part:

Sexual assault cases; relevance of victim’s past
behavior. .

(b) Notwithstandi ng any other provision of law, in a
crimnal case in which a person is accused of sexua
assault, evidence of an alleged victim s past sexua
behavi or other than reputation or opinion evidence is not
adm ssible to prove the character of the victimin order to
show action in conformty therewith, unless such evidence

is:
(1) Adm tted in accordance with subsection (c) (1)
and (2) and is constitutionally required to be
adm tted;

(c)(1l) 1f the person accused of comm tting sexua
assault intends to offer under subsection (b)
evidence of specific instances of the alleged
victim s past sexual behavior, the accused
shall make a written notion to offer such
evidence not later than fifteen days before
the date on which the trial in which such
evidence is to be offered is scheduled to
begi n, except that the court may allow the
motion to be nade at a | ater date, including
during trial, if the court determ nes either
that the evidence is newly discovered and
coul d not have been obtained earlier through
the exercise of due diligence or that the
i ssue to which such evidence relates has newy
arisen in the case. Any notion made under
this paragraph shall be served on all other
parties and on the alleged victim

(2) The motion described in paragraph (1) shall be
accompanied by a witten offer of proof. | f

(conti nued. . .)
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notion written. She’'s not allowed to say whether or not
this child is alleging sexual m sconduct on other
perpetrators. Other perpetrators are not disclosed.

Until counsel has a good-faith basis to attack
credibility by bringing in other perpetrators to deny it,
she should not be able to bring it in. Its inmproper. 41[2]

precludes it.

[ THE COURT]: Okay.

[ DEFENSE COUNSEL]: This is absolutely not 41[2].

We're tal king about what a child made up to a detective, and
she made all egations against other individuals.

She mentioned her nother and her grandnother in
relation to it. And it’s certainly — the [prosecution]
wanted this for a motion in limne that's what the state
shoul d have done.

5(...continued)

the court determ nes that the offer of proof
contains evidence described in subsection (b),
the court shall order a hearing in chambers to
determne if such evidence is adm ssible. At
such hearing, the parties may call witnesses,
including the alleged victim and offer

rel evant evidence. Not wi t hst andi ng subsection
(b) of rule 104, if the relevancy of the

evi dence which the accused seeks to offer in
the trial depends upon the fulfillment of a
condition of fact, the court, at the hearing
in chanbers or at a subsequent hearing in
chambers schedul ed for such purpose, shal
accept evidence on the issue of whether such

condition of fact is fulfilled and shal
determ ne such issue.
(3) If the court determ nes on the basis of the

heari ng described in paragraph (2) that the
evi dence which the accused seeks to offer is
rel evant and that the probative value of such
evi dence outwei ghs the danger of unfair
prejudice, such evidence shall be adm ssible
in the trial to the extent an order made by
the court specifies evidence which may be
of fered and areas with respect to which the
al l eged victim my be exam ned or
cross-exam ned
(d) For purposes of this rule, the term "past sexua
behavi or" means sexual behavior other than the sexua
behavior with respect to which sexual assault is alleged

(Emphasi s added.)



[ THE COURT]: He did not know you were going to do
this.

[ DEFENSE COUNSEL]: It’s in her statement to the
detecti ve.

Def ense counsel’s offer of proof was as foll ows:

I would tell the jury that she made all egations that when
she was six and living with her grandnother, she was abused
in her mother’s presence at the home about a block and a
hal f away from the grandmother’s home by someone nanmed
Ashl ey.

She pl aces other people there at the same time that
this occurred. And being that if she’'s making up
al l egations, then allegations that she made agai nst
[ D] ef endant are equally suspect and it's certainly
reasonable, and | don’t think its fair to say that defense
can't get into this in opening statenent.

(Enphasi s added.) Based on the foregoing, the trial court

precl uded defense counsel fromraising any all egations of sexual
abuse by anyone other than the defendant in her opening

st at enent .

Prior to MM s testinony, defense counsel again raised
the issue of MMs disclosure to the detective that she had been
sexual |y assaulted by a person other than Defendant. Defense
counsel contended the evidence she sought to admt did not
i nvol ve “sexual conduct,” but instead involved “other basel ess
all egations.” The court then asked to see MMs statenent to the
detective in witing. Defense counsel explained that no
transcri pt existed of the videotaped interview of MM by the
investigating officer because the audio was “so bad” that the

vi deot ape was i ncapable of being transcribed. In lieu of a



transcript, the court relied on representations by both attorneys
as to the contents of the statement. Counsel for the prosecution
and defense disagreed as to the contents of the relevant portions
of MMs statenent. Despite their disagreenment, neither defense
counsel nor the prosecution elicited testinmony fromthe
i nvestigating detective regarding statements MM may have nade
about Ashl ey.

Based on her version of the videotaped interview,
def ense counsel explained that, when MM was interviewed by the
detective, MM disclosed a “separate and distinct” incident of
nol estati on by sonmeone naned Ashley. Defense counsel further
argued that the testinony was relevant to the issues “whether the
child makes up these all egations or has sonehow been i nfl uenced
to make such allegations,” the “delay in reporting,” and the
“child s credibility.” 1In arguing that the evidence was of fered
to inpeach MM s credibility, defense counsel stated, “I have no

i dea whet her these allegations involving Ashley occurred or

didn’t occur. | assune that |aw enforcenent did not believe they

occurred because they didn't follow up on them” (Enphasis
added.) Additionally, when the trial court asked defense counsel
how she knew whet her MM s statenents regardi ng the separate

i ncident were true, defense counsel answered, “| don't know




whether it’'s true or not.” (Enphasis added.) Defense counsel

| at er suggested that MMs nother would testify that she had never
wi t nessed Ashl ey nolesting MM thereby contradicting MM s

statenent. The prosecution disputed defense counsel’s assertion

that MM had stated in the interview that her nother was present

when the alleged incident with Ashley occurred and, thus, argued

that MMs nother could not contradict MMs testinony in that
regard. The trial court again sustained the prosecution’s

obj ection and precluded defense counsel fromeliciting testinony
from MM regardi ng Ashl ey.

During cross-exam nation of MM defense counsel again
requested perm ssion to question MM about Ashley; the trial court
agai n sustained the prosecution’s objection. Then, prior to MMs
not her being called as a wi tness, defense counsel once nore
sought to elicit the testinony regarding Ashley. This tineg,

def ense counsel cited State v. Kelekolio, 74 Haw. 479, 849 P.2d

58 (1993), for the proposition that “evidence of a conplainant’s
fantasies were legitinmate fodder for the jury to consider[.]”
After being given the opportunity to review Kel ekolio, a case

i nvol ving a cognitively-chall enged conpl ai nant who al |l egedly
fant asi zed about sexual encounters, the prosecution argued that

Kel ekolio required defense counsel to show “a habitual propensity



or habitual fantasy” before MM s allegations regardi ng Ashl ey
woul d be adm ssible. After hearing additional argunent from both

t he prosecution and defense counsel, the trial court stated:

The way | amreading this case is that the [s]upreme [c]ourt
did make a distinction with regard to Rule [4]12 of the

rul es of evidence where the evidence is not of prior sexua
conduct but relates to cognition about sexual activity and
says basically that Rule [4]12 wouldn’'t apply if that

evi dence was ot herwi se adm ssi bl e.

And then as | understand it, turns then to decide or
to exam ne whet her statements about sexual fantasies of this
particul ar conpl aining witness could be adm ssible as -- to

show her habit to fantasize and examines it fromthe point
of view of habit-type evidence

It does point out that -- in the note that the sheer
nunber of prior instances of particular conduct is an
important factor in establishing a habit, but in -- perhaps

even more inportant is evidence from which an inference of
consi stency and invariability can be drawn.

Here the problemis we don’'t know that it’'s a fantasy,
and there is no evidence that it is a fantasy. And
secondly, there [are] not enough instances in my opinion to
call it habitual propensity or habitual response. So | am
going to sustain the objection

(Enmphasi s added.) Thus, the trial court precluded defense
counsel fromeliciting any testinony about MM s allegations
regardi ng Ashl ey. Subsequently, the jury found Defendant guilty
of seven out of eight counts of first degree sexual assault
submtted. On July 20, 1998, the trial court sentenced Defendant
to a twenty-year termof inprisonnment for each count, to be
served concurrently, except that the first three counts were to
run consecutively with the last four counts for a total of forty

years, with credit for tinme served.



Def endant appeal ed, arguing that the trial court:
(1) commtted “nunerous evidentiary errors” including, inter
alia, preventing the defense from questioning MM and her not her
about MM s all egations regardi ng Ashley; (2) erroneously denied
Def endant’s notion to dismss; (3) failed to prevent
prosecutorial m sconduct; and (4) erroneously instructed the
jury. In a published opinion, filed March 8, 2000, the
I nternmedi ate Court of Appeals (I CA) vacated the judgnent based on
its conclusion that “the trial court erroneously excl uded
i npeachnent evi dence alleging that the conplainant had nade a
fal se allegation of an unrelated but simlarly situated sexual
assault.” West, slip op. at 1. Moreover, the | CA concl uded that
the error was not harnl ess beyond a reasonabl e doubt based on the
facts presented at trial. The 1 CA further concluded that “the
prosecutor’s m sconduct [was] not a basis for vacating West’s
convictions” and that “various other points on appeal [were]
without nmerit.” |1d. at 37, 41. Additionally, because it was
remandi ng the case for retrial, the I CA provided “prophylactic”
gui dance with respect to the jury instructions, wthout
determ ni ng whether the instructions given were reversibly

m sl eadi ng or confusing. 1d. at 45.
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On March 22, 2000, the prosecution filed an application
for a wit of certiorari, challenging the | CA's determ nation
that testinony about MM s statenent regarding the unrel ated
sexual assault was adm ssible. W granted certiorari to consider
t hat questi on.

1. STANDARDS OF REVI EW

[Dlifferent standards of review nust be applied to tria
court decisions regarding the adm ssibility of evidence
dependi ng on the requirements of the particular rule of
evidence at issue. \When application of a particular
evidentiary rule can yield only one correct result, the
proper standard for appellate review is the right/wong
standard. However, the traditional abuse of discretion
standard should be applied in the case of those rul es of
evidence that require a "judgment call"” on the part of the
trial court.

Keal oha v. County of Hawaii, 74 Haw. 308, 319, 844 P.2d 670, 676,

reconsi deration deni ed, 74 Haw. 650, 847 P.2d 263 (1993). *“[T]he

trial court’s determination of prelimnary factual issues
concerning the adm ssion of evidence will be upheld unless

clearly erroneous.” State v. MGiff, 76 Hawai‘ 148, 157, 871

P.2d 782, 791 (1994) (citation omtted). Finally, “the
interpretation of the HRE entails a question of |aw reviewabl e de

novo.” State v. Gano, 92 Hawai ‘i 161, 166, 988 P.2d 1153, 1158

(1999) .
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1. D SCUSSI ON

A, Admissibility of unrelated assault evidence

On appeal , Defendant contended that MM s st at enent
regardi ng Ashley’s sexual assault, if proven to be false, was
relevant to MM s credibility and, specifically, the truthful ness
of her allegation against Defendant. The prosecution countered
that MM s statenent fell within the scope of HRE Rul e 412, al so
known as Hawaii’'s rape-shield statute,” and that Defendant had
not followed appropriate procedures for introducing such
evi dence. After stating that MM s allegation of nolestation by
Ashl ey “woul d have no relevance to her credibility unless it was
i ndeed false,” West, slip op. at 26, the I CA “question[ed] the
trial court’s conclusion that there was no evidence of falsity,”
id., and concluded that, on the basis of defense counsel’s offer
of proof, “the trial court should have concl uded the evi dence was
relevant.” 1d. Then, in a footnote, the |ICA cited HRE Rul e
104(b), suggesting that the I CA believed that the determ nation
of falsity should have been made by the jury. 1d. at 26 n. 30.

Based on that apparent belief, the |ICA reversed.

7 The termrape shield statute is used throughout this opinion to

refer to any evidence rule the purpose of which is to shield the sex assault
conpl ai nant from the inproper adm ssion of evidence of conplainant’s past
sexual behavi or

-12-



In its application for certiorari, the prosecution
appears to accept the proposition that unrelated fal se
al l egations nmay be relevant to a conplainant’s credibility.
However, the prosecution contends that there was no basis for
determining the falsity of MMs unrel ated all egati on because
defense counsel: (1) did not have a good faith basis to assert
falsity; (2) failed to conmply with the rules for introducing such
evi dence; and (3) failed to provide an adequate offer of proof.
For the reasons that follow, we agree with the I1CA s
determ nation that MM s statenment regardi ng Ashley “woul d have no
rel evance to her credibility unless it was indeed false.” West,
slip op. at 26. However, we disagree that the falsity of MM s
al | egati ons was established or that the question should have been
submtted to the jury.

1. Threshold Requirement

This court has never previously considered how a trial
court should respond when a defendant, on trial for a sexual
of fense, seeks to admt evidence purportedly denonstrating that
t he conpl ai nant has made other allegedly false statenents to the

effect that he or she has been the victimof a separate sexual

-13-



assault.® Courts that have addressed the adm ssibility of
statenents by conpl ai nants of unrel ated sexual assaults in which
t he conpl ai nant was a victin? have uniformy held that evidence
of false statenents of unrelated sex assaults are not excluded by

the rape shield statute because they are not evidence of sexual

conduct. See, e.qg., Mller v. State, 779 P.2d 87, 89 (Nev.

1989); dinebell v. Commonwealth, 368 S.E.2d 263, 264 (Va. 1988);

cf. Kelekolio, 74 Haw. at 521, 849 P.2d at 77 (stating that

evi dence that a cognitively-chall enged conpl ai nant fantasized

about sex would not be barred by Hawaii’s rape shield statute

8 As argued by Defendant and recognized by the ICA, this court in

Kel ekolio did note that sexual fantasizing was not “sexual conduct” for the
purpose of HRE Rule 412. See Kelekolio, 74 Haw. at 521, 849 P.2d at 77
However, because we held in Kelekolio that the trial court properly excluded
evi dence of conplainant’s sexual fantasies due to defendant’s failure to
present any offer of proof that the fantasy evidence was not evidence of past
sexual behavior, we did not need to evaluate the proper procedures or burden
of proof for the introduction of such evidence. 1d. Accordingly, Kelekolio
is anal ogous to but not on point with this case

® In many jurisdictions, this type of evidence is referred to as

prior false accusation’ or ‘prior false allegation’ evidence”. State v.

Qui nn, 490 S.E.2d 34, 39 n.5 (W Va.), cert. denied, Quinn v. West Virginia
522 U. S. 1004 (1997). However, as was noted in Quinn, “this term nology may
be m sleading.” [1d. The use of the term*“prior” inplies that the statenments
were made prior to the conplaint against the defendant and that they were made
in the context of an accusation or allegation. Additionally, the use of the
term “false” creates the presunption that the statements were indeed false

Not wi t hst andi ng the phrasing, the statements may have been made subsequent to
the conpl aint against the defendant, may not have been an “accusation” at all
and the falsity is often precisely what is in dispute. For exanple, in the
present case, the unrelated incident of which MM spoke purportedly took place
after the alleged nolestation by Defendant. The statements at issue were made
in the course of investigating the conmplaint against Defendant, in response to
an officer’s questioning and, thus, were not necessarily accusations or

al l egations at all. Moreover, the falsity of the unrelated statements is
clearly in dispute. W, therefore use “other statements,” “unrel ated
statements” or simlar phrasing for such evidence

- 14-



because sexual fantasizing is not sexual conduct). “[F]abricated
accusations of sexual abuse or sex assault are highly probative
of a [conplainant’s] credibility concerning sexual assault

charges.” Mller, 779 P.2d at 89 (citing Little v. State, 413

N.E. 2d 639, 643 (Ind. Ct. App. 1980)). Under HRE Rul e 608(b),
evi dence of specific acts, if probative of truthful ness, may be
i ntroduced for the purposes of attacking the credibility of a
witness. O course, the probative value of the evidence nust

al ways be wei ghed against the risk of prejudice, confusion,
enbarrassnment, or undue delay. See HRE Rul e 403.

Cinebell, MIler, and Little, supra, were anong the

cases cited by the ICA for the proposition that false allegations
of unrel ated sexual assaults are not excluded by the rape shield
statute. See West, slip op. at 19 n.17. Wth this proposition,
there can be no dispute. Mre inportantly, however, and
apparently overl ooked by the I CA each of these cases clearly
recogni zes that the admssibility of such statenents is dependent
upon its falsity and that, therefore, a threshold determ nation
by the court that the statenent regarding the unrel ated sexual

assault is false is required. See Cinebell, 368 S. E. 2d at 266;

Little, 413 N.E. 2d at 643; Mller, 779 P.2d at 90.

-15-



In dinebell, for exanple, the Virginia Suprenme Court
hel d that “[a] conplaining witness prior accusations are

admssible . . . only if a court nakes a threshold determn nation

that a reasonable probability of falsity exists.” 368 S. E. 2d at
266 (enphasis added). Simlarly, in Little, the Court of Appeals
of Indiana outlined the follow ng analysis for determ ning the
adm ssibility of an allegedly fal se accusati on of sexual

m sconduct :

The focus is the falsity of the accusations. W
bel i eve that evidence of false accusations of simlar sexua
m sconduct is admi ssible on the issue of the victinms
credibility. The allegations, however, nmust be denmonstrably
fal se. As stated in State v. Nab[,] 421 P.2d 388, 391
[(Ore. 1966)]:

“I't should be observed that the rule . . . does not

permt the trial to stray fromthe central issue of

the guilt or innocence of the defendant into a full-
scal e investigation of charges nmade by the prosecutrix
agai nst ot her persons. That would be intol erable.

The rule is limted to the reception of evidence that

the prosecutrix has admtted the falsity of the

charges or they had been disproved.”

413 N.E. 2d at 643 (ellipsis in original) (enphases added).

Finally, in Mller, the Nevada Suprenme Court expl ained that,

[al]s a prerequisite to admtting a conplaining witness

prior sexual assault and sexual abuse accusations and
corroborative extrinsic evidence proving the falsity
thereof, a threshold inquiry nust establish both the fact of
the accusations and the falsity thereof even before defense
counsel launches into cross-exam nation. See Covington v.
Al aska, 703 P.2d 436, 442 (Al aska 1985); Clinebell, 368

S.E. 2d at 266. Thus, if a defendant in a sexual assault
case proposes to cross-exam ne the conplaining witness about
prior false sexual assault or sexual abuse allegations and

i ntroduce corroborative evidence, he must, prior to such
questioning, file witten notice of his intent. The trial
court must then order a hearing, outside the presence of the

-16-



jury, to determ ne the propriety of such questioning and the
adm ssibility of corroborative evidence.

779 P.2d at 90 (enphasis added).

In fact, nearly every jurisdiction addressing this
guestion has consistently required a prelimnary determ nation of
falsity prior to the adm ssion of allegedly false statenents of

unrel ated sexual assaults. See Peeples v. State, 681 So. 2d 236,

238 (Ala. 1995) (reiterating the rule in Al abama that
“denonstrated falsity is the sine qua non of adm ssibility of
evidence [of a victims prior false allegations of sexual

m sconduct].”), reh’g denied, 681 So. 2d 236 (1996); Covington v.

State, 703 P.2d 436, 442 (Al aska 1985) (adopting the rule froma
majority of other courts that evidence of false accusations by
conplainant is only permitted “if the defendant makes a show ng
out of the presence of the jury that the witness’ prior

al | egations of sexual assault were false, as, for exanple, where
t he charges sonehow had been di sproved or where the w tness had

conceded their falsity”); accord State v. Hutchinson, 688 P.2d

209, 212-13 (Ariz. 1984); State v. Sullivan, 712 A 2d 919, 923

(Conn. 1998); People v. Mason, 578 N E. 2d 1351, 1356 (IIll. 1991);

People v. Wllianms, 477 NNW2d 877, 879 (Mch. App. 1991); State

v. Goldenstein, 505 N.W2d 332, 340 (M nn. App. 1993); State ex

rel. Mazurek v. District Court of the Montana Fourth Judici al
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District, 922 P.2d 474, 479 (Mont. 1996); People v. Passenger,

175 A D.2d 944, 946 (N.Y. App. Div. 1991); State v. Ledair, 730

P.2d 609, 615 (Or. App. 1986); State v. Chami ey, 568 N W2d 607,

616 (S.D. 1997); State v. Tinlin, 983 S.W2d 65, 69 (Tex. App.

1998); State v. Quinn, 490 S. E. 2d 34, 40 (W Va.), cert. denied,

Quinn v. West Virginia, 522 U. S 1004 (1997).

Furthernore, as sone courts have expl ai ned, where the
truth or falsity of a statenent regardi ng an unrel ated sexual
assault is unknown, it falls within the purview of the rape
shield statute and nust be anal yzed accordingly. See, e.q.,
Little, 413 N E. 2d at 643; Quinn, 490 S. E. 2d at 40; Booker v.
State, 976 S.W2d 918, 920 (Ark. 1993) (holding that, where no
evi dence was presented to show whet her the all egation evidence
was true or false, the trial court did not abuse its discretion
in excluding it). “[T]o permt reception of evidence which may
be true or false would allow circumvention of the [r]ape [s]hield
[statute],” Little, 413 N. E 2d at 643, because the jury may be
tenpted to consider evidence about an alleged victinms sexual
conduct in order to determine the victims credibility. 1d. A
juror’s consideration of an alleged victims sexual conduct for
t he purpose of determning the victims credibility is precisely

the circunstance that the rape shield statutes are designed to

-18-



guard against. Based on the foregoing wealth of authority, we
agree with the West Virginia Suprene Court that

[Most if not all jurisdictions which have considered the
applicability of rape shield laws to “other statenments”

evi dence have answered this question by concluding that rape
shield |l aws apply to such evidence unless the defendant
makes a threshold showing to the trial judge outside the
presence of the jury based on substantial proof that the

ot her statements made by the alleged victimare fal se.

Quinn, 490 S.E. 2d at 39 (enphasis added). As with any
prelimnary determ nation regarding adm ssibility, if an
objection as to adm ssibility of testinony is nade, counsel
seeking to introduce the testinony may make a specific offer of
what is expected to be proved by the testinony. See Haw R Cv.
P. Rule 43(c) (2000). |If the offer of proof is sufficient to
establish falsity, the court, at an evidentiary hearing outside
the presence of the jury, should determ ne the threshold issue.
Notwi t hstanding the uniformty with which the cases
require a prelimnary determnation of falsity, courts have
varied widely with respect to the standard of proof required.

See, e.q9., State v. DeSantis, 456 N.W2d 600, 606-07 (Ws. 1990)

(requiring an “offer of proof” fromwhich the jury could

reasonably conclude the statenent was fal se); Commonwealth v.

Bohannon, 378 N. E.2d 987, 991 (Mass. 1978) (requiring sone
“factual basis” of falsity); dinebell, 368 S E 2d at 266

(requiring a “reasonable probability of falsity”); Hughes v.
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Rai nes, 641 F.2d 790, 792 (9th Gr. 1981) (requiring that it be
“convincingly [shown] that the other charge was false”); Mller,
779 P.2d at 90 (requiring that falsity be established “by a
preponderance of the evidence”); Little, 413 N E. 2d at 643
(requiring that the prior charges be “denonstrably false”);
Covi ngton, 703 P.2d at 442 (requiring proof of falsity, such as
di sprovi ng charges or show ng wi tness conceded falsity).

I n Hawai i, we have previously determ ned that,
“Iw here the facts necessary to adm ssibility are disputed, the
of fering party has the burden of proof by a preponderance of the
evidence.” Gano, 92 Hawai‘i at 172, 988 P.2d at 1164 (citing

State v. MGiff, 76 Hawai‘i 148, 157, 871 P.2d 782, 791 (1994)

(citing Bourjaily v. United States, 483 U. S. 171, 176 (1987)))

(ellipsis and brackets omtted). W see no reason to depart from
this rule in this context. Accordingly, we hold that, where a
def endant seeks to admt allegedly false statenments made by a
conpl ai nant regardi ng an unrel ated sexual assault, the trial

court nmust make a prelimnary determ nation based on a
preponderance of the evidence that the statenments are fal se.
Correl atively, where the trial court is unable to determ ne by a

preponderance of the evidence that the statenent is false, the
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def endant has failed to neet his or her burden, and the evidence
may be properly excluded. W now turn to the facts of this case.
__ 2. Application to the facts of this case

In this case, the defense alleged that MM had “made up”
t he sexual assault by Ashley. 1In its offer of proof, the defense
contended that, during the videotaped interview regarding the
instant case with the investigator, MM stated that, when she was
six years old and living with her grandnother, she was sexually
nol ested in her nother’s presence by Ashley.® Defense counsel
argued that, “if [MMwas] meking up allegations [against Ashley],
then all egations that she nade agai nst [D]efendant are equally
suspect[.]” Defense counsel tw ce conceded to the court that she
had no i dea whether MM s statenents regardi ng Ashley were true or
fal se. Defense counsel nerely stated that she “assune[d] that
| aw enforcenent did not believe [that the events invol ving
Ashl ey] occurred because they didn't follow up on them” Later,
def ense counsel stated that MM s nother could contradict MM s
statenent regarding Ashley by testifying that she had never

wi t nessed the occasi on of which MM spoke.

10 The | anguage all egedly used by MM when being interviewed by the

detective was not as conci se. Rat her, according to defense counsel’s
representation of MMs statement, MM related the events to the investigator
usi ng age-appropriate |anguage. Such age-appropriate | anguage is consistent
with her testimony at trial.
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The prosecution, however, argued that MM never said her
not her was present during the assault by Ashley. As previously
expl ained, the trial court requested a copy of MM s statenent;
however, defense counsel inforned the court that the statenent
was contained in a videotaped interview, which defense counsel
was unable to transcribe “because the audio [was] so bad.” The
court instructed defense counsel to wite down what was said so
that the court could consider the issue.

Based on counsel’s offers of proof and the argunents
presented on the issue, the trial court sustained the
prosecution’s objection on three separate occasi ons before
finally determ ning that defense counsel had failed to offer any
evi dence that MM s statenents were false. !

In its opinion, the I CA “question[ed] the trial court’s
conclusion that there was no evidence of falsity.” West, slip
op. at 26. The ICA then went on to scrutinize defense counsel’s

of fers of proof and concluded that, “[o]n [the] basis [of defense

11 The trial court actually said “the problemis we don't know that
[the child s statements] are a fantasy, and there is no evidence that it is a
fantasy.” However, based on our reading of the entire transcript, the tria
court’s use of the term “fantasy” was based on the i nmedi ately preceding
di scussi on surrounding this court’s holding in Kelekolio, a case in which the
def endant sought to introduce evidence of the conplainant’s fantasies rather
than false statements. In the context of this case, however, it is clear that
Def endant was seeking to introduce evidence of Conplainant’s allegedly false
statements, and not fantasies. Thus, we read the trial court’s determ nation
to have been that defense counsel presented no evidence that the statenments
were false.
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counsel s offer of proof], we believe the trial court should have
concl uded the evidence was relevant.” 1d. W agree that, had
the trial court determined that the statenments were fal se, the
evi dence woul d have been rel evant; however, as previously
articulated, the ICA's conclusion of “relevancy” is based on its
erroneous assunption that the question regarding the falsity of
the statements in the first instance was a matter for

determ nation by the jury. Notw thstanding its erroneous
assunption, the I1CA clearly and sunmarily disregarded the trial
court’s determ nation that there was no evidence of falsity. W
take this opportunity to reiterate that fact-finding is the
fundanmental responsibility of the judge of the facts at trial.

See Maine v. Taylor, 477 U. S. 131, 145 (1986). “As [the United

States Suprene Court] frequently has enphasi zed, appellate courts
are not to decide factual questions de novo, reversing any
findings they woul d have nmade differently.” 1d. (citations
omtted). Rather,

the trial court's determ nation of prelimnary factual

i ssues concerning the adm ssion of evidence will be upheld
unl ess clearly erroneous. A finding of fact is clearly
erroneous when, despite evidence to support the finding, the
appellate court is left with the definite and firm
conviction in reviewing the entire evidence that a m stake
has been comm tted.

MGiff, 76 Hawai'i at 157, 871 P.2d at 791 (citations and

internal quotation marks omtted).
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We now exam ne the evidence of falsity adduced to
determ ne whether the trial court’s ruling was clearly erroneous.
At trial, defense counsel put forth |aw enforcenent’s failure to
“follow up” on MMs disclosure regarding Ashley as “proof” of the
falsity of MM s statenents. Despite the fact that defense
counsel provided no basis for her assunption that MM s statenents
regardi ng Ashl ey had not been investigated, ! the failure to
i nvestigate or prosecute does not establish the falsity of the

statenents. See Peeples, 681 So. 2d at 238 (stating that “the

mere showi ng that a nolle prosequi had been entered as to the
collateral allegations did not establish falsity” (citation

omtted)); Hutchinson, 688 P.2d at 212-13 (determ ning that

dism ssal of a prior unrelated sex assault case for |ack of
probabl e cause does not establish the falsity of the accusation
for adm ssibility purposes); Hughes, 641 F.2d at 792 (stating
that “[t]he fact that the district attorney chose not to

prosecute, in itself, could nmean no nore than that he deci ded he

12 Fromthe record, it appears that defense counsel’s only basis for

assum ng MM s statenments were not being investigated was the absence in the
detective’'s reports (presumably referring to the reports in the instant case)
of any further investigation of Ashley. However, as the prosecution points
out, any investigation of Ashley would be contained in a separate report that
woul d not necessarily be indicated in the detective’'s investigative report
regarding the allegations agai nst Defendant. Furt hernore, the record contains
no indication that defense counsel ever attenpted to ascertain whether the
statements regardi ng Ashl ey were being investigated or were true
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did not have sufficient evidence to obtain a conviction”); accord

Lopez v. State, 18 S.W3d 220, 225-26 (Tex. Crim App. 2000).

Def ense counsel’s next basis for adm ssion was that
MMs nother, if allowed to testify, would contradict MM s
statenent that her nother w tnessed the assault. However, due to
the lack of a transcript and the inability of counsel to agree on
what was actually stated, there was no evidence that MM had
actually alleged that her nother was present during the alleged
nol estation by Ashl ey.

Finally, by defense counsel’s own repeated adm ssions,
it was unknown whether MM s statenent that she was assaulted by
Ashl ey was fal se. Wen considering the whole of the offer of
proof submtted by Defendant on the falsity of MMs statenment, we
believe -- as did the trial court -- that Defendant, at nost,
established that the falsity of MM s allegation regardi ng Ashl ey
was unknown. Therefore, Defendant failed to neet his burden to
show by a preponderance of the evidence that MM s statenments were
fal se, and we cannot conclude that the trial court clearly erred
i n excluding any evidence of MMs statenment. Accordingly, we
hold that the I CA erroneously reversed the trial court’s decision
to exclude evidence of MMs statenent regarding the all eged

unrel at ed sexual assault.
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B. Harnless Error Analysis

Havi ng determ ned that the I CA was incorrect in
concluding that the trial court erred in the first instance, it
IS unnecessary to exam ne the | CA's subsequent harnl ess error
anal ysis. West, slip op. at 32-34. However, we would be rem ss
if we did not take this opportunity to cormment on the ICA' s
failure to present an inpartial and bal anced review of the record
and i nappropriate commentary on the credibility of a w tness.

In its analysis of whether there was a reasonabl e
possibility that the trial court’s error (i.e., refusal to allow
testinmony regarding MM s statenent about Ashley) contributed to
Def endant’ s convictions, the | CA stated:

[Tlhe State's case, though conpelling for reasons previously
di scussed, [*®] was not overwhel mi ng, so we cannot concl ude
that the evidence excluded would have been but a trifle in
the jury's deliberations.

MM s testinony was confused and contradictory
regardi ng the number and | ocations of the sexual assaults

The delay in disclosure was substantial. Four years
passed before MM reported the sexual assaults to her
grandnmot her .

[ Def endant] raised the possibility that MM was coached
into maki ng the all egations against him by her grandparents,
who persisted in their desire to adopt her in the face of
resistance from [ MM s not her].

MM s testinony regarding her mother's know edge of the
sexual assaults was not internally consistent. MM cl ai med

13 |nits earlier discussion regarding the weight of MMs, versus

Def endant’s, credibility in this case, the |ICA had recognized that

“[ Def endant] had the means, the ostensible motive[,] and the opportunity. MM
made her charges in childish |anguage but in startling clinical detail, which
mlitated against any inplications of coaching, either by adults or other

chil dren. Moreover, the incidents as described were heartrendi ng and were
made all the more affecting by the circumstances of their disclosure at the
fam ly conference.” West, slip op. at 30.
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at first that [her nother] did not believe her, but later
asserted that [her nother] knew because she told MM that she
had "peeked." And this contradiction[!¥ coexisted with

MM s testinony that [her nother] was present during severa
of the sexual assaults.

The latter circumstance bears discussion in connection
with other odd circunstances. MM s startling revel ation
that [her mother] watched [Defendant] sexually assault her
on several occasions but did and said nothing about it nust
be viewed in the light of contemporary scenes described by
MV

MM al so claimed to have witnessed her nother
havi ng sexual relations with her assailant, [Defendant].
She further testified she saw [her mother] having sex with
[John Johnson (Johnson), a co-resident of Defendant’s
ranch®®]. All of this was supposed to have happened while
[her mother] lived at the ranch with her boyfriend Jack

In other words, at the time of the sexual assaults on
her daughter, [MM s nmother] was being intimte with every
mal e on [ Def endant’s] property, including [Defendant], the
man she knew to be her daughter's assailant, and she did so
right in front of her daughter

[MM s nother], [Defendant] and [Johnson] denied the
i ndiscrimnate mating descri bed by MM But even in the
absence of testinmonial denial, the scenario painted by MMis
a shocking departure from conventional norality and
sensibilities.

The precise point to be made is that MM s testinony,
taken as a whole, was inherently susceptible to doubt. The
addition of evidence of a false allegation strikingly
simlar in circunstance to the incidents charged m _ght very
well have made that susceptibility painfully clear and
reasonable to the jury.

In that event the jury m ght very well have
experienced great difficulty insulating the charges agai nst
[ Defendant] fromits natural reluctance to acknow edge a
scenario of surpassing noral squal or.

Al'l in all, we cannot say with any confidence that the
trial court's error in barring evidence of MM s allegation
was harm ess beyond a reasonabl e doubt. On the contrary, we

must conclude there was a very real and reasonable

14 We do not perceive the foregoing as a contradiction or interna
i nconsistency. Despite the ICA s characterization of this evidence, it seems
entirely possible that MM s mother did see the nolestation and responded in
di sbelief when MMtried to tal k about it

15 We note here that the ICA’s opinion refers to the co-resident as
“John Smith,” see West, slip op. at 3; however, the trial transcripts indicate
that the co-resident’s name is John Johnson. The I CA opinion also identifies
the Maui Police Department detective as “John Johnson.” See id. at 4;
however, the record reveals that the detective's name is “Darrell Johnson.”
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possibility that the error contributed to [Defendant's]
convi ctions.

Consequently, we vacate the judgment of the trial
court and remand for a new trial.

West, slip op. at 32-34 (enphases added) (footnote omtted).

When reviewing the record to determ ne whether an error
coul d have contributed to the conviction, appellate courts nust
endeavor to objectively review all the evidence and to present
that evidence in a bal anced and judi ci ous manner. | ndeed,
“Ie]ssential to the ethic of fairness in our system of crim nal
jurisprudence is the responsibility of a trial judge [(and, in
this instance, an appellate judge)] to maintain the attitude and

appearance of inpartiality.” State v. Pokini, 55 Haw. 640, 645,

526 P.2d 94, 101 (1974); see generally In the Matter of Water Use

Permt Applications, 95 Hawaii 97, 124, 9 P.3d 409, 436

(recogni zing that the same exacting standards of fairness,
inpartiality, and i ndependence of judgnent apply in al
adj udi cati ve proceedi ngs, whether before adm nistrative agencies

or any court of law), reconsideration denied, 94 Hawai‘i 97, 9

P.3d 409 (2000). Consequently, appellate courts nmust be m ndful
to avoid comenting on the subjective believability of any

particul ar witness or evidence. See State v. Buch, 83 Hawai ‘i

308, 321, 926 P.2d 599, 612 (1996) (“[Aln appellate court wll

not pass upon issues dependant upon the credibility of
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witnesses[.]”). The appellate court’s responsibility to avoid
commenting on the credibility of a wwtness is especially

i nperative when the case is to be remanded for a new trial.

Al t hough our ruling today negates remand of this case, it is
worth noting that, as appellate judges, we have a responsibility
to avoi d unnecessary and i nappropriate conments that could, on
remand, influence the trial judge or the attorneys, and, in turn,

potentially the jury. Cf. Pokini, 55 Haw. at 645, 526 P.2d at

101 (recognizing that a court’s views on the nerits of a party’s
position are “necessarily influential” on the jury).

In its analysis of the evidence presented at trial, the
| CA opined that MM s testinobny was “inherently susceptible to
doubt” based on its assessnent that (1) MM s testinony was
“confused,” (2) the delay in disclosure was substantial, and
(3) physical evidence was absent. However, notably onmtted from
the 1CA opinion is any reference to the expert testinony of Dr.
Nal ani Archi beque, a child psychol ogi st, who testified
extensively as to the general dynam cs of children who have been
sexual |y assaulted or abused. Specifically, Dr. Archibeque
testified that: (1) sonme child victins of sexual assault devel op
survi val mechani sns, such as avoi dance and suppression, that
enable the child to mask di stress and appear asynptomatic; (2)

child victinms of nolestation are often unable to renenber or
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rel ate exact details of an assault; (3) anywhere fromtwo-thirds
to three-fourths of children do not tell anyone right away; and
(4) eighty-five per cent of children who have experienced sexua
abuses bear no physical evidence of that fact.

In further assessing the non-believability of MMs
testinmony, the ICA stated that MM s not her, Defendant, and
Johnson, all “denied the indiscrimnate mating described by MM~
Again, the ICA failed to nention that Johnson’s testinony
corroborated MM s testinony when he stated that MM was | eft at
the ranch by her nother a couple of tinmes per week for the entire
day and that, during those days, “[s]onetinmes [ MM woul d] be at
[ Johnson’ s] apartnment. Sonetines she’d be at [ Defendant’ s]
pl ace” with Defendant. Johnson’s testinony directly contradicted
Def endant’ s statenent that he had never been alone with MM and
MM s nother’s statenent that she never left MM al one at the
ranch. Johnson’s testinony al so corroborated MM s testinony that
her nother was often intoxicated, which directly contradicted
Def endant’ s testi nony.

W believe that the exclusion of the above-nentioned
testinmony fromthe ICA s exposition of the record resulted in an
i mbal anced presentation of the evidence. Furthernore, the ICA s
commentary, as enphasi zed supra, inplies that the circunstances

of MMs alleged nolestation were so norally “shocking” that MMV
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sinply coul d not reasonably be believed by the jury. In our
view, the ICA's coments regarding the credibility of the
evi dence were inappropriate, particularly in a case that was
intended to be remanded for new trial.

Moreover, the ICA's assessnent that “the scenario
painted by MMis a shocking departure from conventional norality
and sensibilities” presents us with the opportunity to reiterate
that triers of fact, as opposed to appellate courts, are
primarily responsible for assessing not only the credibility of
the wi tnesses, but also “conventional norality and
sensibilities.”

In summary, when reviewing the record to determ ne
whet her an error could have contributed to the conviction,
appel l ate courts nust objectively review all the evidence and
avoid comrenting on its subjective believability, especially the
credibility of the witnesses. Providing a nore bal anced
perspective of the evidence presented at trial and resisting the
tenptation to subjectively corment on the evidence woul d
“foster[] respect for the law in general by offering visible
evidence of the judiciary's integrity[,]” Pokini, 55 Haw. at 645,
526 P.2d at 101, and thereby pronote and enhance public trust and
confidence not only in the neutrality of the appellate process,

but in the justice systemas a whol e.
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C. Jury Instructions

After reversing Defendant’s conviction on the foregoing
evidentiary issue and remanding for retrial, the I CA issued
“prophyl actic” guidance on the jury instructions w thout deciding
whet her the jury instructions constituted an i ndependent basis
for reversal. West, slip op. at 41-45. Because we now reverse
the ICA and affirmthe trial court with respect to the
evidentiary issue, we examne the nerits of Defendant’s point of
error with respect to the jury instructions.

On appeal, Defendant argued that the trial court’s
instructions on the eight counts of sexual assault in the first
degree were “patently defective” because each of the eight
i nstructions erroneously “ascribed” a “know ngly” state of mnd
to the attendant circunstances of the conplainant’s age!® and did
not clarify for the jury that “know ngly” applied to the conduct
of sexual penetration. The trial court’s full instruction on the

definition of sexual assault in the first degree was as foll ows:

A person commits the offense of sexual assault in the first
degree if he knowi ngly subjects to sexual penetration
anot her person who is |less than 14 years old

16 Both the prosecuti on and defense acknow edge that, under the statute

wi th which Defendant is charged, a defendant is strictly liable for the
element of a victims age. See State v. Buch, 83 Hawai‘i 308, 316, 926 P.2d
599, 607 (1996). Thus, the jury was not required to find that Defendant
“knew’” MM was under the age of fourteen. See id.
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There are five material elements of the offense of sexua
assault in the first degree, each of which the prosecution
must prove beyond a reasonabl e doubt.

These five elements are; one that during or about the period of
February 1, 1993 through May 28, 1993, inclusive; two, in the
county of Maui, State of Hawaii; three, [Defendant]; four, did
knowi ngly subject [MM, a person |less than 14 years old; five, to
an act of sexual[!] penetration, to wit, fellatio.

(Enphases added.) W believe that the above instruction
accurately defines the offense of first degree sexual assault.
When read together, the adverb “knowingly” in the |ast sentence
nodi fies the transitive verb “subject,” the object of which is
the phrase “to an act of sexual penetration” and together
descri be the conduct to which MM was subjected. Gammtically,

it is clear that knowi ngly does not nodify “a person | ess than 14
years old.” The jury, being instructed to consider all of the
instructions as a whole and in |ight of each of the other

i nstructions, and being instructed on the definition of

“knowi ngly” with respect to the conduct, attendant circunstances,
and result, may be presuned to have understood that “know ngly”
applied to Defendant’ s sexual penetration. Moreover, even if the
jury erroneously applied “knowi ngly” to the Defendant’s state of

mnd with respect to MM s age, that application was clearly not

17 The first of the ei ght instructions pertaining to each of the eight
counts of first degree sexual assault apparently inadvertently omtted the
word “sexual” before penetration. However, the next seven instructions
included the word “sexual” and were otherwi se identical. This inadvertent
om ssion is of no consequence to our holding or to the outconme of this case
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prejudi ci al because Defendant is strictly liable for his conduct
toward MM  See Buch, 83 Hawai‘i at 316, 926 P.2d at 607; see

also State v. Sawer, 88 Hawai'i 325, 330, 966 P.2d 637, 642

(1998) (“Erroneous instructions are . . . ground[s] for reversal

unless it affirmatively appears fromthe record as a whol e that

the error was not prejudicial.” (Enphasis added.) (Citation

omtted.)). Accordingly, we hold that Defendant’s argument with
respect to the jury instructions is without nerit.

Def endant’ s remai ni ng points of error on appeal are
i kewi se without nmerit. Accordingly, as did the ICA we affirm
Def endant’ s conviction on all other grounds.

V. CONCLUSI ON

Based on the foregoing, we reverse the decision of the

| CA and affirmthe judgnment of conviction and sentence of the

trial court.

Ri chard K. M nat oya,

Deputy Prosecuting Attorney,
on the wit and suppl enment al
bri ef

Linda C R Janeson

Deputy Public Defender,
on the suppl emental brief
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