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The def endant - appel | ant Ropati Tauiliili appeals from
t he post-judgnent order of the first circuit court, the Honorable
Victoria S. Marks presiding, partially denying his notion seeking
presentence credit for tinme served. On appeal, Tauiliili clains
that the circuit court incorrectly interpreted HRS § 706-671, by
failing to credit his 853 days of presentence inprisonnent toward
each of his three sentences.

We hold that the first circuit court (1) did not abuse
Its discretion when it partially denied Tauiliili’s notion
seeki ng presentence credit for tinme served and (2) properly

applied Tauiliili’s presentence credit once against the aggregate



of his consecutive sentences. Accordingly, we affirmthe

judgment of the first circuit court.

| . BACKGROUND
On April 28, 1999, Tauiliili pled guilty to the
follow ng charges: Count | - assault in the first degree, in

viol ati on of Hawai‘ Revised Statues (HRS) § 707-710 (1993);*
Count Il - place to keep firearmin violation of HRS § 134-6 (c)
and (e) (1993);2 and Count |1l - terroristic threatening in the

first degree, in violation of HRS § 707-716 (1)(d) (1993).3 The

1 HRS § 707-710 provides in relevant part that “[a] person commts
the offense of assault in the first degree if the person intentionally or
knowi ngly causes serious bodily injury to another person.”

2 HRS & 134-6(c) provides that:

(c) Except as provided in sections 134-5 and 134-9, all firearms
and ammunition shall be confined to the possessor's place of

busi ness, residence, or sojourn; provided that it shall be | awful
to carry unloaded firearms or ammunition or both in an enclosed
container fromthe place of purchase to the purchaser's place of
busi ness, residence, or sojourn, or between these places upon
change of place of business, residence, or sojourn, or between
these places and the following: a place of repair; a target range
a licensed dealer's place of business; an organi zed, schedul ed
firearms show or exhibit; a place of formal hunter or firearm use
training or instruction; or a police station. "Enclosed
container"” means a rigidly constructed receptacle, or a
commercially manufactured gun case, or the equival ent thereof that
conmpl etely encloses the firearm

(e) Any person violating this section by carrying or possessing
a | oaded firearm or by carrying or possessing a |oaded or unl oaded
pistol or revolver without a license issued as provided in section
134-9 shall be guilty of a class B felony. Any person viol ating
this section by carrying or possessing an unloaded firearm other
than a pistol or revolver, shall be guilty of a class C felony.

3 HRS § 707-716 (1)(d) provides in relevant part that “[a] person
commts the offense of terroristic threatening in the first degree if the
person commits terroristic threatening: (d) with the use of a dangerous
instrument.”
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guilty pleas were entered pursuant to a plea agreenment with the
prosecuti on.

On June 29, 1999, the circuit court sentenced Tauiliili
to 10 years’ indeterm nate inprisonment for Count I, 10 years
i ndeterminate inprisonnment for Count Il, and 5 years’
i ndeterm nate inprisonnment for Count I1l. The circuit court
ordered the sentences for Counts | and Il to run concurrently and
the sentence for Count Il to run consecutively to the sentences
for Counts | and Il. The court also ordered that Tauiliili serve
a mandatory mninmumof 5 years for Count | and 3 years for Count

On August 13, 1999, Tauiliili filed a notion seeking an
order granting presentence credit for tinme served. 1In his
notion, Tauiliili requested that his 853 days of presentence

detention be credited toward each his three sentences, including
hi s consecutive sentence. In support of his notion, Tauiliili
clainmed that “no law . . . declares that presentence credit shal
not be given for cases running consecutively” and, therefore,
that he was entitled to credit agai nst each sentence.

On August 24, 1999, the circuit court held a hearing on
the notion. On Novenber 18, 1999 and Novenber 29, 1999, the
court entered its findings of fact, conclusions of |aw, and

orders granting the notion in part and denying it in part.4 The

4 The November 18, 1999 and Novenber 29, 1999 orders appear to be
identical.
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court acknow edged that Tauiliili was entitled to credit for
presentence detention time. In interpreting HRS 706-671

however, the court concluded that Tauiliili was not entitled to a
presentence inprisonnment credit toward each consecutive sentence.

The court entered the follow ng conclusions of |aw

3. The intention of H R S. Section 706-671 would be
met if credit for time served is subtracted fromthe sum of
t he consecutive sentence in this case. For exanpl e,

Def endant’s MAXI MUM TERM shoul d be cal cul ated as:

Count | and Il (concurrent) = 10 year maxi mum

Count 111 (consecutive) + 5 year maxinmum

SUM OF SENTENCE 15 year maxi mum

Credit for time served - 853 days

MAXIMUM TERM 12 Yrs 8 Mos

Def endant’ s MANDATORY M NI MUM TERM shoul d be cal cul ated as:
Count | = 5 year m nimm
Count 111 + 3 year mninmum
SUM OF SENTENCE 8 year m ni mum
Credit for time served - 853 days
MANDATORY MINIMUM TERM 5 Yrs 8 Mos

The circuit court also determ ned that the |egislative purpose of
HRS § 706-671 is to “put a defendant who has been incarcerated
presentence in the sanme position that a defendant would be in if
he were not incarcerated presentence.” The court further
concluded that the credit for tine served had been applied to al
of fenses, thereby placing Tauailiili in the sane position as he
woul d have been had he been sentenced the day he was taken into
cust ody.

1. STANDARDS OF REVI EW

A Statutory Interpretation

“[T]he interpretation of a statute is a question of |aw

revi ewabl e de novo.” State v. Wang, 91 Hawai‘i 140, 141, 981

P.2d 230, 231, reconsideration denied, 90 Hawai‘i 441, 978 P.2d




879 (1999) (quoting Gay v. Adm nistrative Dir. of the Court, 84

Hawai i 138, 144, 931 P.2d 580, 586 (1997) (citations and

ellipses omtted)).

When construing a statute, our forenost obligation is
to ascertain and give effect to the intention of the
| egi slature, which is to be obtained primarily fromthe
| anguage contained in the statute itself. And we nmust read
statutory |l anguage in the context of the entire statute and
construe it in a manner consistent with its purpose

When there is doubt, doubleness of meaning, or
indistinctiveness or uncertainty of an expression used in a
statute, an anmbiguity exists.

In construing an ambi guous statute, “[t]he meaning of
t he ambi guous words may be sought by exam ning the context,
wi th which the ambi guous words, phrases, and sentences may

be conmpared, in order to ascertain their true meaning.” HRS
§ 1-15(1) [(1983)]. Moreover, the courts may resort to
extrinsic aids in determning legislative intent. One
avenue is the use of legislative history as an interpretive
t ool .

Gray, 84 Hawai‘i at 148, 931 P.2d at 590 (quoting State v.
Toyomura, 80 Hawai‘i 8, 18-19, 904 P.2d 893, 903-04 (1995))
(brackets and ellipsis points in original) (footnote
omtted). This court may also consider “[t]he reason and
spirit of the law, and the cause which induced the

| egislature to enact it . . . to discover its true meaning.”
HRS § 1-15(2) (1993). *“Laws in pari materia, or upon the
same subject matter, shall be construed with reference to
each other. MWhat is clear in one statute may be call ed upon
in aid to explain what is doubtful in another.” HRS § 1-16
(1993).

Ho v. Leftw ch, 88 Hawai‘i 251, 256-57, 965 P.2d 793, 798-99

(1998) (quoting Korean Buddhi st Dae Wn Sa Tenple v. Sullivan, 87

Hawai ‘i 217, 229-30, 953 P.2d 1315, 1327-28 (1998) (quoting State
v. Qullen, 86 Hawai‘i 1, 8-9, 946 P.2d 955, 963-64 (1997) (sone
brackets in original and sone added))).

B. Sent enci ng

“[ A] sentencing judge generally has broad discretion in
i nposi ng a sentence. The applicable standard of review for
sentencing or resentencing natters is whether the court conmtted

pl ain and mani f est abuse of discretion in its decision.” Keawe



v. State, 79 Hawai‘i 281, 284, 901 P.2d 481, 484 (1995)
(citations omtted). Factors that indicate a “plain and manifest
abuse of discretion” are “arbitrary or capricious actions by the
judge and a rigid refusal to consider the defendant’s

contentions.” State v. Fry, 61 Haw 226, 231, 602 P.2d 13, 17

(1979). 1In general, “to constitute an abuse it nust appear that
the court clearly exceeded the bounds of reason or disregarded
rules or principles of law or practice to the substanti al
detrinment of a party litigant.” Keawe, 79 Hawai‘i at 284, 901

P.2d at 484 (quoting State v. Gaylord, 78 Hawai‘i 127, 144, 890

P.2d 1167, 1184 (1995) (citation and internal quotation marks
omtted)).

1. D SCUSSI ON

The issue presented on appeal is whether a crim nal
defendant is entitled to presentence inprisonnent credit against
each sentence where there are two or nore consecutive sentences.

I n assessing whether the circuit court properly partially denied
Tauiliili’s notion seeking presentence credit for tine served, we
must first consider the statutory |anguage contained in HRS

§ 706-671 itself. HRS 8 706-671 requires the court to apply
credit for time served against a defendant’s sentence term HRS
§ 706-671 provides in relevant part:

(1) MWhen a defendant who is sentenced to inmprisonment has
previously been detained in any State or |ocal correctiona
or other institution followi ng the defendant's arrest for
the crime for which sentence is inmposed, such period of
detention following the defendant's arrest shall be deducted
fromthe m ni mum and maxi mum terms of such sentence. The

of ficer having custody of the defendant shall furnish a
certificate to the court at the time of sentence, showi ng
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the length of such detention of the defendant prior to
sentence in any State or local correctional or other
institution, and the certificate shall be annexed to the
official records of the defendant's conm tment.

A Credit for Mninmum and Maxi nrum Ter s

The statutory | anguage read in the context of the
entire statute requires that presentence credit be applied to
both the m ni mum and maxi mum i nprisonnment ternms. | n conputing
the terns of inprisonnment, the circuit court properly applied
Tauiliili’s presentence credit by deducting 853 days from both
the m ninum and maxi numterns of his sentence. In its brief, the
prosecution concedes that, pursuant to HRS § 706-671, credit for
time served nust be applied against the mnimumterm as well as
t he maxi numterm of inprisonnent.

B. Credit Due on Each of the Consecutive Sentences

Tauiliili, however, clainms that the sentencing court
abused its discretion by refusing to grant presentence credit for
each of his consecutive sentences. In his opening brief,
Tauiliili suggests that HRS 8§ 706-671 entitles himto presentence
credit with respect to each sentence inposed in connection with
Counts I, II, and I'll. W disagree.

The commentary to HRS 8 706-671 states in relevant part
that “[t]his section provides for a result which the Code deens
fair” and “provides for sonme equalization . . . between those
def endants who obtain pre-sentence rel ease and those who do not.”
Statutes giving credit for presentence confinenment were designed

to ensure equal treatnent of all defendants whether or not they



are incarcerated prior to conviction. |Inre Atiles, 662 P.2d

910, 191 (Cal. 1983). Ganting presentence credit, therefore,
seeks to place an in-custody crim nal defendant who cannot afford
to post bail in the same position as his counterpart with bali

noney. Nissel v. Pearce, 764 P.2d 224, 226 (Or. 1988).

Once credit has been granted, no additional purpose is
served by granting a second or “double credit” against a |later

consecutive sentence. State v. Cuen, 761 P.2d 160, 162 (Ariz.

App. 1988). Courts in other jurisdictions having simlar
statutes agree that a defendant who receives consecutive
sentences is entitled to a presentence credit only once agai nst
t he aggregate of the consecutive terns, while a defendant
sentenced to concurrent terns in effect receives credit against

each sentence. See Endell v. Johnson, 738 P.2d 769, 771 (Al aska

App. 1987); State v. Mranda, 779 P.2d 976 (N.M 1989); N ssel

764 P.2d at 228; State v. Hoch, 630 P.2d 143 (ldaho 1981).

Thus, when concurrent sentences are inposed,
presentence credit is applied once. The credit applied once, in
effect, is applied agai nst each concurrent sentence. This is
done because the | ongest termof the concurrent sentences
determ nes the total length of the inprisonnent. However, when
consecutive sentences are inposed, credit for presentence
i mprisonment is properly granted against only the aggregate of

t he consecutive sentence terns.



In the present case, to allow nultiple credit for
consecutive sentences woul d defeat the |egislative purpose
under | yi ng consecutive sentencing. Wre this not so, the nore
consecutive sentences a crimnal defendant received, the nore
credit he would accrue for presentence inprisonnent. This would
not be the result intended by the legislature, as this
construction of the statute would actually penalize those who
could afford to post bail and would t hus defeat the purpose of
“equal i zation” noted in the comentary to HRS § 706-671 (1993).

HRS § 706-668.5 (1993)°% permts consecutive sentencing
if nultiple terms of inprisonnent are inposed on a crim nal
defendant at the sane tinme. The |egislative purpose of the
statute is to give the sentencing court discretion to sentence a
defendant to a termof inprisonment to run either concurrently or

consecutively. State v. Gaylord, 78 Hawai ‘i 127, 146, 890 P.2d

1167, 1186-1187 (1995). Discretionary use of consecutive

sentences is properly inposed in order to deter future crimnal

5 HRS § 706-668.5 (1993) provides:

Multiple sentences of imprisonment. (1) If multiple terns
of imprisonment are inposed on a defendant at the same time, or if
a term of inprisonnment is inmposed on a defendant who is already
subject to an unexpired term of inprisonment, the ternms may run
concurrently or consecutively. Mul tiple terms of imprisonment
i mposed at the same time run concurrently unless the court orders
or the statute mandates that the terms run consecutively.

Mul tiple terms of imprisonment imposed at different times run
consecutively unless the court orders that the terms run
concurrently.

(2) The court, in determ ning whether the ternms inposed are
to be ordered to run concurrently or consecutively, shall
consi der the factors set forth in section 706-606.
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behavi or of the defendant, to insure public safety, and to assure
just punishnent for the crines conmtted. 1d. Absent clear
evidence to the contrary, it is presuned that a sentencing court
w || have considered all factors before inposing concurrent or

consecutive ternms of inprisonment under HRS § 706-606 (1993).°

State v. Sinagoga, 81 Hawai‘i 421, 427, 918 P.2d 228, 234 (App.

1996) .

In Iight of the underlying objectives of consecutive
sentencing, Tauiliili was not entitled to receive credit on each
of his consecutive sentences. Tauiliili’s interpretation of HRS

8§ 706-671 woul d underm ne the sentencing court’s decision to

i npose consecutive inprisonnent terns. W do not believe that
the legislature intended to allow a “double credit” for

present ence confinenment w thout expressly saying so.

Accordingly, we hold that the circuit court correctly interpreted

HRS § 706-671 by applying Tauiliili’s 853 days of presentence

6 HRS § 706-606 (1993) provides in relevant part:

Factors to be considered in imposing a sentence. The court,
in determ ning the particular sentence to be inposed, shal
consi der:
(1) The nature and circunmstances of the offense and the
hi story and characteristics of the defendant;
(2) The need for the sentence inmposed:
(a) To reflect the seriousness of the offense, to
pronote respect for law, and to provide just
puni shnment for the offense
(b) To afford adequate deterrence to crim nal conduct;
(c) To protect the public from further crimes of the
def endant; and
(d) To provide the defendant with needed educati ona
or vocational training, nmedical care, or other
correctional treatment in the nost effective manner;
(3) The kinds of sentences avail able; and
(4) The need to avoid unwarranted sentence disparities among
defendants with sim | ar records who have been found guilty
of simlar conduct.
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credit only once against the aggregate of his consecutive
sent ences.

V. CONCLUSI ON
For the foregoing reasons, we affirmthe judgnment of

the first circuit court.

On the briefs:

Theodore Y. H. Chinn,
Deputy Public Defender,
f or def endant - appel | ant

James M Anderson, Deputy
Prosecuti ng Attorney,

(Adri an Dhakhwa, Law d erk,
with himon the brief)

for plaintiff-appellee
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