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MOON, C.J., NAKAYAMA, RAM L, AND ACCBA, JJ.,;
W TH LEVI NSON, J., CONCURRI NG SEPARATELY
CPI NI ON OF THE COURT BY ACOBA, J.
W affirmthe affirnmance by the Internediate Court of
Appeal s (the ICA) of the June 19, 1998 judgnent of conviction and
sentence of Petitioner-Appellant Aiver Haanio, Jr. (Petitioner)

for the included offense of robbery in the second degree, Hawai i



Revi sed Statutes (HRS) 8§ 708-841 (1993). However, we disagree
with the ICA's refornul ation of the standard established in State
v. Kupau, 76 Hawai‘i 387, 879 P.2d 492 (1994), for governing a
trial court’s discretion in giving included offense instructions.
For that reason, and to clarify other grounds for affirm ng
Petitioner’s conviction, we granted certiorari herein. W
further hold, upon reexam nation of the Kupau decision, that, in
jury trials beginning after the filing date of this opinion, the
trial courts shall instruct juries as to any included offenses
having a rational basis in the evidence without regard to whet her
t he prosecution requests, or the defense objects to, such an

instruction.?

l.
On April 23, 1997, Petitioner was charged by way of
conplaint with one count of robbery in the first degree, HRS

§ 708-840(1)(a) (1993),2 of G lbert Kanoku. The conpl ai nt

1 Because the change as to the Kupau included offense rule is not

applied to the instant case on appeal or any other case in which trial has
been conpl eted, our unwillingness to apply this requirement retroactively is
not inconsistent with federal doctrine, which holds that a new rule for the
conduct of crimnal prosecutions is to be applied retroactively to all cases,
state or federal, pending on review, or not yet final. See State v.

Tachi bana, 79 Hawai‘i 226, 238 n.10, 900 P.2d 1293, 1305 n.10 (1995) (citing
Powel | v. Nevada, 511 U.S. 79, 84 (1994)); Giffith v. Kentucky, 479 U S. 314
322-28 (1987). Application of the rule we adopt concerning included offenses
woul d not involve selective application to simlarly situated defendants;

t hus, such application does not violate the reasoning of Powell and Giffith.
See State v. Kekona, 77 Hawai‘ 403, 411 n.3, 886 P.2d 740, 748 n.3 (1994)
(Levinson, J. concurring and dissenting).

2 HRS 8§ 708-840(1)(a) provides in pertinent part that “[a] person

(conti nued. . .)



alleged in relevant part that “[o]n or about the 12th day of
April, 1997, . . . [Petitioner,] while in the course of
commtting a theft, did attenpt to kill or intentionally inflict
or attenpt to inflict serious bodily injury upon [Kanoku.]”

On January 20, 1998, the case proceeded to trial.
Hunphrey Goods testified that, at about 10:00 p.m on April 12,
1997, while he and Robert Morris were sitting on a wall on River
Street in Honolulu, he saw Petitioner approach Kanoku and hit
him causing Kanmoku to fall to the ground. Once Kanoku was on
the ground, Petitioner was observed kicking himseveral tines.
Approxi mately twenty mnutes |ater, Goods approached Kanoku after
being told that “sonmething nust be wong.”

Morris testified he was sitting with Goods earlier when
Petitioner challenged himto a fight and chased hi maround a car.
Petitioner appeared intoxicated. Morris saw Petitioner wal k down
the street towards Kanoku, and ten minutes later Mrris turned
around and saw Kanmoku |ying on the ground and Petitioner walking
away with a “friend.” Petitioner approached Mrris and again

chal l enged himto a fight.

2(...continued)
commits the offense of robbery in the first degree if, in the course of
commtting theft . . . [t]lhe person attenpts to kill another, or intentionally or
knowi ngly inflicts or attenpts to inflict serious bodily injury upon another[.]”
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Charl otte Hammons testified that she observed, from
fifty feet away, Petitioner “drinking” wth Kanoku. She saw
Kanoku gi ve Petitioner sonme noney, which Petitioner used to
purchase beer at a nearby store. According to Hammons,

Petitioner and Kanoku continued drinking until Petitioner stood
up and requested nore noney from Kanmoku. Hammons recall ed that,
at that nonment, Petitioner choked Kanmoku. When Petitioner

rel eased Kanoku, Kanmoku fell to the ground. Petitioner yelled at
Kanoku and kicked him After Petitioner wal ked away from Kanoku,
Hanmons rel ated that she and her boyfriend, N ck, approached
Kanoku and found himlying on the sidewal k surrounded by bl ood.
Goods observed that Kanmpoku' s right pants pocket was turned inside
out. Nick then called an anbul ance.

An anbul ance technician found Kanoku |ying face down on
the River Street sidewal k, with blood around his head and fl ow ng
fromhis nose and nouth. Kanoku arrived at the Queen’s Mdi cal
Center conmtose, barely breathing, and with bruises on his face,
forehead, and around his eyes. The exam ning physician concl uded
t hat Kanmoku had sustained a severe concussi on.

Kanoku testified that he renmenbered sonet hi ng happeni ng

to himon April 12, 1997, but could not recall specifically what



occurred. He only recollected “drinking,” waking in the
hospital, and being infornmed by a doctor that he had sustained a
concussion. Kanoku did recount that he had noney in his right
front pocket on the day in question. He could not recall how
much noney he had, but renenbered that he also had a wallet, food
stanps, an identification card, and a bus pass, all of which were
never recover ed.

A police officer testified that Kanmoku' s bus pass was
found by energency “personnel” and provided to the officer when
he was attenpting to identify Kanoku at the scene of the crine.

At the close of the case-in-chief of Respondent-
Appel | ee State of Hawai‘ (the prosecution), the defense rested
Wi t hout presenting any evidence. Petitioner then noved for a
judgnment of acquittal, which the court denied.® Thereafter, the
court presented the parties with proposed supplenental jury

I nstructions regarding included of fenses:

THE COURT: Now, | got some additional instructions
want you fol ks to take a | ook at over the weekend, included
of f enses.

I am not saying that | feel there’'s a rational basis
to give them but | wanted to give themto you both to think
about over the weekend.

The court ruled as foll ows:

THE COURT: All right. | think that the
[ prosecution] has produced enough evidence to
establish a prima facie case. And that the evidence
viewed in the light nost favorable to the
[ prosecution] would allow a reasonable mnd to fairly
conclude guilt beyond a reasonable doubt as to the
of fense charged. So I'll deny the notion.
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At the conference held to settle instructions, the defense

objected to the court’s proposed supplenental jury instruction
no. 5% on the included of fense of robbery in the second degree,

as defined in HRS § 708-841(1)(c).*®

THE COURT: . . . Court’s supplenmental 5 will be given
over objection of [Petitioner]. [Defense Counsel].

[ DEFENSE COUNSEL]: VYes. |If the [c]ourt pleases,
based on [Petitioner’s] position of denial as to any type of
action against the victimwe would object on the grounds
that this isn't consistent with the position taken by
[Petitioner]. Also with the facts as brought out in
testi mony and evi dence.

THE COURT: | will find a rational basis in the
evidence for the jury to find that rather than intending to
kill or attenmpting to kill or to inflict serious bodily

injury[,] that [Petitioner] may have acted recklessly in

The court’s proposed supplenmental instruction no. 5 stated as
foll ows:

If and only if you find [Petitioner] not guilty
of the offense of Robbery in the First Degree or you
are unable to reach a unaninous verdict as to that
of fense, then you nust determ ne whether [Petitioner]
is guilty or not of the included offense of Robbery in
the Second Degree.

A person commits the offense of Robbery in the
Second Degree if, in the course of commtting theft,
he [or she] recklessly inflicts serious bodily injury
upon anot her.

There are two material elenments of the offense
of Robbery in the Second Degree, each of which the
prosecution must prove beyond a reasonabl e doubt.

These two el enents are:

1. That [Petitioner] was in the course of
committing theft; and

2. That, while doing so, [Petitioner]
recklessly inflicted serious bodily injury on
[ Kamoku] .

5 HRS § 708-841(1)(c) states that "[a] person conmits the offense of
robbery in the second degree if, in the course of commtting theft
[t]he person recklessly inflicts serious bodily injury upon another."
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inflicting the injuries he did on the victim So No. 5 will
be given over objection.

The prosecution had subnmitted a proposed included of fense

i nstruction on robbery in the second degree, State’s suppl enent al

instruction no. 1, but withdrew it at the settlenent conference.
The court’s suppl enental instructions no. 6, regarding

the purported included of fense of assault in the first degree, as

defined in HRS § 707-710(1),°% and no. 7A, dealing with the

i ncluded offense of assault in the second degree,” as defined in

HRS § 707-711(1)(a) and (b),® were also given over Petitioner’s

obj ections.?®

6 HRS § 707-710(1) states that "[a] person commits the offense of
assault in the first degree if the person intentionally or know ngly causes
serious bodily injury to another person.”

7 THE COURT: All right. Again, | think there is a
substantial basis in the evidence for the jury to acquit of the
charged of fense and convict of the included offense of assault in
the second degree. Either because they find that [Petitioner]
intentionally or knowi ngly caused substantial bodily injury or
that he recklessly caused serious bodily injury. So 7A will be
gi ven over objection.

8 HRS § 707-711(1)(a) and (b) state as follows:

(1) A person commts the offense of assault in the
second degree if:

(a) The person intentionally or know ngly causes
substantial bodily injury to another

(b) The person reckl essly causes serious bodily
injury to another person|.]

9 THE COURT: . . . No. 6 will also be given over objection of
[Petitioner]. [Defense counsel].

[ DEFENSE COUNSEL]: The same reason given for
suppl enent al 5.

THE COURT: Thank you. | will find here that there is a
rational basis in the evidence for the jury to acquit on

(conti nued...)



The court subsequently conducted a colloquy with

Petitioner, wherein it inforned himof the

advi sed himthat these of fenses carried

| esser

i ncl uded of f enses and

penal ti es than the

charged of f ense.

bei ng instructed on | esser

Petiti oner

I ndi cated he objected to the jury

i ncl uded of f enses.

[ THE COURT] Q
matter without the jury because
are entitled to have certain |esser
considered in this case by the jury.
degree, assault in the second degree

[Petitioner],

want to tel

Assaul t

[ PETI TIONER] A: Yes.

we are having this brief

you that you

i ncl uded of fenses
in the first
Do you under st and?

Q The offense you are charged with now carries a

maxi mum twenty years in prison.
of fense[,] | have no choice but
you under stand?

A.  (Nods)

Q. As to included offenses
degree and assault in the first
and both carry a maxi num penalty of
$25, 000 fine. But
you probation. Do you understand that?

A. (Nods)

Q  You need to answer out |oud
A.  Yes, yes

Q So that if | were to instruct

| esser included offenses of assault

robbery in the second degree

of finding you guilty of an included offense that

If convicted of
to send you to prison.

t hat
Do

robbery in the second

degree are Class B felonies
ten years in prison and
they also carry the option of me giving

the jury on the
in the first
the jury would have the option

degree and

you coul d

get probation on. Do you understand that?
°C...continued)
the ground that there was no theft involved. But just an
assault. So No. 6 will be given, as well
* * * *
THE COURT: 7A will be given. 7A will be given over

obj ection of [Petitioner].

[ DEFENSE COUNSEL]: Same reason as that

suppl enental instruction 5.

[ Def ense counsel].

stated for



A. Yes, | do

Q There is one other offense that | find the
evidence justifies me instructing the jury on. That is
assault in the second degree. That is a class C felony.
The maxi mum penalty is five years in prison and $10, 000
fine. That one | can also give you probation on. Do you
under st and?

A. Yes, | do

Q During the time that we were settling instructions
we were informed that you did not want to have any | esser
i ncluded offenses in this case?

A. No, | don't.
Q That is your position?
A, Yes, it is.

. So if | were to find that in addition to the three
charges that | have already nentioned, robbery in the second
degree, assault in the first degree, and assault in the
second degree, if | were to say that the evidence justified
me instructing the jury as to a theft in the second degree
and assault in the third degree, one of which is a class C

felony -- the theft in the second degree is a class C
felony, which is a five year felony; and assault in the
third degree, which is a m sdemeanor -- you would still not

want those included offense instructions?
A. No.

THE COURT: Thank you very nmuch.
Nevert hel ess, the court gave its supplenental jury instructions
nos. 5, 6, and 7A. After deliberations, the jury found
Petitioner guilty of the included offense of robbery in the
second degree. The court sentenced Petitioner to ten years’
i mprisonnment, as set forth in its June 19, 1998 judgnent of

convi ction and sent ence.



On appeal, which was assigned to the I CA Petitioner
argued for reversal of his conviction on the grounds that:
(1) the court erred in denying his oral notion for judgnent of
acquittal for |ack of substantial evidence that Petitioner acted
in the course of commtting theft; (2) the jury was inproperly
instructed on the offenses of assault in the first degree and
assault in the second degree, because these offenses are not
included in the offense of robbery in the first degree; and
(3) the court erred in instructing the jury on the of fense of
robbery in the second degree because (a) “[i]f the
[ prosecution’s] witnesses were to be believed, then [his] action
could only be considered ‘intentional,” [as required on a charge

of robbery in the first degree and] not ‘reckless[,] as
requi red on a charge of robbery in the second degree; and
(b) giving the second degree robbery instruction over his
objection and in the absence of the prosecution’s request
vi ol ated one of the Kupau precepts.

The ICA, in a menorandum opinion filed on July 28,
2000, affirmed the court’s judgment convicting Petitioner of the
i ncl uded of fense of robbery in the second degree. State v.
Haani o, No. 21720, mem op. at 24 (Haw. C. App. July 28, 2000)
[hereinafter “ICA's opinion”]. Regarding Petitioner’s contention

that there was a | ack of substantial evidence that he had

committed theft, the ICA held that the court did not err in
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denying Petitioner’s notion for judgnent of acquittal because
t here was evidence that Petitioner was in the “course of
committing theft,” as defined in HRS § 708-842 (1993). ICA' s
opinion at 11-12.

Wth respect to Petitioner’s second contention, the |ICA
held that, “to the extent that the evidence shows that serious
bodily injury was in fact inflicted, it appears Assault First and
Assault Second are | esser included offenses of” first degree
robbery, but “[t]o the extent . . . serious bodily injury was in
fact only attenpted, Assault First and Assault Second are not
i ncl uded of fenses” of first degree robbery. The ICA also held
that “[c]learly Assault First and Assault Second are not included
of fenses of Robbery Second.” 1I1d. at 15. 1In any event, the |ICA
concl uded that these instructions were harm ess beyond a
reasonabl e doubt because the jury did not reach the issues of
assault in the first or second degree.® |ICA s opinion at 17

As to Petitioner’s |ast argunent, the | CA disagreed
wth Petitioner’s position as to part (a)! and held that, as to

part (b), the court did not abuse its discretion in instructing
on the included offenses. |1CA s opinion at 23.

10 This issue is not raised in the certiorari petition; therefore, we

do not decide it and render no opinion as to the correctness of the ICA
determ nati on.

1 In apparently rejecting contention (1), the ICA said that “[t] he

question is not whether [Petitioner] acted intentionally or recklessly when he
injured Kambku. The question is whether [Petitioner] acted intentionally or
reckl essly when he “inflicted serious bodily injury’ upon Kanoku. It is one
thing to intend injury. It is another to intend ‘serious’ injury.” |ICAs
opinion at 18. Petitioner states in his application that “the | CA never

expl ains how the evidence favored a reckless state of m nd instead of
intentional [sic].”
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In connection with part (b), the I CA explained that
Kupau requires the court to enter into a colloquy with the
def endant to ensure that the defendant “understands the effect
and potential consequences of waiving the right to have the jury
instructed regarding included offenses.” [ICA s opinion at 20
(citing Kupau, 76 Hawai‘i at 393-96 & n. 13, 879 P.2d at 498-501
& n.13). In interpreting Kupau, the ICA held that the
def endant’ s degree of understandi ng nust be “at |east 50.1" on a

“scale of 1 to 100 . . . .":

I n other words, understanding comes in degrees and the trial
judge must determ ne the degree of the defendant’s
under st andi ng. On a scale of 1 to 100, the defendant’s
under st andi ng could be anywhere from50.1 to 100. The Kupau
rule requires that the defendant’s understanding be at | east
50.1. As long as the defendant’s understanding is at |east
50.1, the court has no duty to increase that understanding.

Id. at 20. The ICA confirned that “there was such a coll oquy and
the record shows that [Petitioner] clearly and fully understood
the effect and potential consequences of waiving his right to
have the jury instructed regarding the included offense[s].” Id.
at 21. The ICA also appeared to conclude that the weight of the
evi dence supported the issuance of the included offense
instruction regardi ng robbery in the second degree. It proposed
t hat such discretion inhered in the trial court when the evidence
wei ghed “51-49 or nore in favor” of the giving of such an

i ncl uded of fense instruction:

12



[T]he trial court has the discretion to give the included

of fense instruction when the “weight” of the evidence is 51-
49 or nore in favor of the included offense. The Hawai ‘i
Suprenme Court’s Kupau opinion did not indicate whether the
trial judge has discretion when the “weight” of the evidence
is 50-50 or 51-49 or nore in favor of the charged offense.

Id. at 22-23 (footnote omtted).

On August 28, 2000, Petitioner filed an application for
a wit of certiorari, requesting this court to grant his
application and to reverse the June 19, 1998 judgnent of
conviction and sentence. |In his application, Petitioner
essentially argues that the 1CA erred in ruling that (1) the
court did not abuse its discretion in instructing the jury on the
| esser included offense of robbery in the second degree when such
i nstruction was not requested by the prosecution and was objected
to by the defense and (2) there was sufficient evidence that

Petitioner was in the course of commtting theft.

| V.

In Petitioner’s first argunent, he contends that the
| CA m sinterprets Kupau because Kupau does not support the
position that “the trial judge is free to ignore the defendant’s
own wi shes and trial strategy[; rather,] Kupau stands for the
proposition that, the nore the defendant appears to understand

the risks, the greater it weighs directly against giving the

13



i ncl uded of fense instruction.”* Thus according to Petitioner
“Kupau should not be read to give the trial court
di scretion” and, under the ICA's interpretation of Kupau, “the

trial court has sole discretion to give a sua sponte included

of fense instruction even if the evidence is 50-50 evenly stacked
either way.” 1In conclusion, Petitioner asserts that the judgnent
shoul d be reversed and a judgnment of acquittal entered because
“there was no showi ng that the weight of the evidence favored
giving the instruction on Robbery in the Second Degree over

Robbery in the First Degree.”

A

In Kupau, this court held that, in the situation where
“(1) the prosecution does not request that included [offense]
instructions be given and (2) the defendant specifically objects
to the included offense instructions for tactical reasons,” 76
Hawai i at 395, 879 P.2d at 500, the “trial court nust then

exercise his or her discretion as to whether the included

12 Petitioner further asserts, wi thout much nore el ucidation, that,

as a matter of “fundanental fairness,” “[t]he trial court [should have]
infornfed] the defense that it was sua sponte giving its own included offense
instruction [before] the defense rested.” Kupau instructed that “[t]he tria
judge must bring all included offense instructions that are supported by the
evidence to the attention of the parties.” 76 Hawai‘i at 395, 879 P.2d at

500. The court did this. There was no unfairness about its procedure
inasmuch as the court could not have determ ned what instructions should be
given until the close of evidence. Moreover, the court’s duty was properly to
instruct the jury. Finally, we see no prejudice to Petitioner since the
prosecuti on apparently had proposed a second degree robbery instruction that
it subsequently withdrew.

14



instructions should be given.” 1d. at 396, 879 P.2d at 501. In
demarcating the scope of such discretion, it was said that “[t] he
trial judge s discretion should be guided by the nature of the
evi dence presented during the trial, as well as the extent to

whi ch the defendant appears to understand the risks involved.”
Id. (footnote omtted).

Under Kupau, the extent of the defendant’s
understanding was to be garnered from*®“a colloquy [by the trial
judge], on the record, directly with the defendant to insure that
t he def endant” understood “the effect and potential consequences
of waiving” the included offense instruction. [d. at 395-96
n.13, 879 P.2d at 500-01 n.13. 1In a gloss on Kupau, as recounted
supra, the ICA indicated that the defendant’s understandi ng nmust
be neasured on a scale of 1 to 100 and that an understandi ng of
“at least 50.1" sufficed to satisfy this requirenment of Kupau.
| CA's opinion at 20. Petitioner takes issue with this
interpretation, contending that “Kupau stands for the proposition
that, the nore the defendant appears to understand the risks, the
greater it weighs directly against giving the included offense
instruction.” Pointing out that the I1CAitself found that the
col l oquy denonstrated “[Petitioner] clearly and fully understood
the effect and potential consequences of waiving his right to

have the jury instructed regarding the included offense,” id. at
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21, he suggests that “reversible error [occurs] . . . when [the

trial court] fail[s] to abide by the defendant’s decision.”

B.

Kupau did not establish scal ed degrees of
understanding, nor did it instruct, as the | CA suggests, that
once sone m dway point of the defendant’s understandi ng was
ascertained, “the court had no duty to increase that
understanding.” |1CA s opinion at 20. W cannot agree that
adopting a scale of 1-100 to rate a defendant’s understandi ng of
his or her rights lends nore precision to the trial judge’s
conduct of the colloquy, or to the appellate court’s review of
the trial court’s discretion, than that already existing under
t he abuse of discretion standard.?®* Wth due respect to the I CA
we believe the certainty and uniformty that the 1CA's rating
schene seeks is illusory, because the assessnent of “degrees”
itself may beconme the subject of substantial dispute anong the
parties and the trial court, and, on appeal, the trial court’s
“rating” would still be subject to review for abuse.

The discretion exercised by the trial court in

ascertaining a defendant’s understanding and the nature of the

13 Al t hough Kupau does not expressly establish the standard for

reviewing a trial court’s assessnment of the extent to which a defendant
under st ands the wai ver, the applicable reviewi ng standard woul d be abuse of

di scretion since absent a defect in the nature of the questions asked, we mnust
rely on the court’s assessnment of a defendant’s deneanor in responding to the
court’s questions.
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evi dence, see discussion infra, is qualitative, inhering in the
trial court’s in-court assessnent of the defendant and the

evi dence. Such discretion is not “unlimted,” as asserted in the
| CA's opinion at 23 n.14, because its exercise is still subject
to review for abuse, giving appropriate deference to the trial
court’s assessnent of the defendant’s responses and the evidence,

and due regard to the specific circunstances of each case.

V.

Kupau did not explicate “the nature of the evidence
presented during trial,” but, in a footnote, the trial courts
were instructed that they were “justified” in giving an included
of fense instruction if “the weight of the evidence” supported it,
notw t hstandi ng that there was al so sufficient evidence to
support a verdict of guilt as to the charged offense. 76 Hawai i
at 396 & n.14, 879 P.2d at 501 & n.14. In its interpretation of
this aspect of Kupau, the ICA points out that “[t]he
possibilities range anywhere between the wei ght of the evidence
bei ng heavily in favor of the charged offense and heavily in
favor of the included offense.” [|CA s opinion at 22.

Noting that Kupau “did not indicate whether the trial
judge has discretion [to give an included offense instruction]
when the ‘weight’ of the evidence is 50-50 or 51-49 or nore in

favor of the charged offense,” the | CA sunmarily concl uded, as
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not ed above, that “the trial court has the discretion to give the
i ncl uded of fense instruction when the ‘weight’ of the evidence is
51-49 or nore in favor of the included offense.” [|CA s opinion
at 22-23 (footnote omtted). As previously indicated, Petitioner
objects to the giving of an included offense instruction “if the
evi dence is 50-50 evenly stacked either way,” and he asserts,
alternatively, that the evidence did not weigh nore heavily in
favor of the included offense instruction. W conclude, for the
reasons that follow, that the court did not err in giving the

i ncl uded of fense instruction.

VI .

We nmust overrule the ICA's fornulaic interpretation of
t he discretionary standards set forth in Kupau, and, applying
Kupau, we conclude that the court correctly followed its
precepts.

Petitioner and the | CA seemto agree that the court’s
colloquy with Petitioner established, as Kupau required, that he
understood “the effect and potential consequences of waiving the
right to” included offense instructions. 76 Hawai‘ at 395-96
n.13, 879 P.2d at 500-01 n.13. However, Petitioner disputes
that, considering “the nature of the evidence presented during
the trial,” id. at 396, 879 P.2d at 501, the court was

“justified” in giving the included second degree robbery

18



instruction. As distinguished fromthe charge, pursuant to HRS
§ 708-840(1)(a), that Petitioner attenpted to kill Kanmoku or
intentionally inflicted or attenpted to inflict serious bodily
injury upon himin the course of commtting theft, the HRS § 708-
841(1)(c) included offense instruction posited that Defendant
recklessly inflicted serious bodily injury upon Kanmoku. In
giving that instruction, the court discerned “a rational basis in
the evidence for the jury to find that . . . [Petitioner] may
have acted recklessly in inflicting the injuries he did.” By
doi ng so, the court must have considered “the nature of the

evi dence presented at trial.” In our view, based on the record
before it, the court could find, consonant with Kupau, that the
“wei ght of the evidence” supported guilt as to robbery in the
second degree, rather than robbery in the first degree. See
infra discussion Part VIII. Mreover, by definition, the court’s
consideration of the nature of the evidence was not confined to
the “exanple” recited in footnote 14 of Kupau. Hence, the court
correctly instructed the jury regardi ng robbery in the second

degr ee.

VII.

A
VWhile we do not agree with the ICA's interpretation of

Kupau’s rul e on included offense instructions, it provides us

19



with an opportunity to reexam ne this aspect of that case. W
now hold that trial courts nust instruct juries as to any
i ncl uded offenses when “there is a rational basis in the evidence
for a verdict acquitting the defendant of the offense charged and
convicting the defendant of the included offense,” HRS § 701-
109(5) (1993), and, to the extent that Kupau stands to the
contrary, we overrule it. In Kupau, this court carved out an
exception to the rule that the trial court has the ultinmate
responsibility and duty properly to instruct the jury. However,
permtting the parties, for their strategic reasons, to cast upon
the trial court the burden, at the risk of error, of deciding not
to give an included instruction when the evidence supports it,
may have unduly conplicated the trial court’s ultimate obligation
to pronote justice in crimnal cases. Steering through “the
conpeting interests of the prosecution and defen[se,] as well as”
the trial court’s duty properly to instruct in crimnal cases,
this court discerned a passage through which a trial court was
“sinply not required to give” an included offense instruction,
even though supported by sufficient evidence. Kupau, 76 Hawai ‘i
at 395, 879 P.2d at 500.

What was gai ned by accommobdating, in a qualified way,
the interest in precluding jurors from*“convict[ing a] defendant
of an included offense in order to achieve an unjustified

conprom se,” id. at 394, 879 P.2d at 499, may be outwei ghed by
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the conplexity of inplenenting the two-step Kupau process. Wile
t he Kupau colloquy is acconplished easily enough, divining “the
nature” of the trial evidence that should “guide” the court’s

di scretion appears difficult to acconplish, and the exanple

provided in footnote 14 of Kupau, see id. at 396 n.14, 879 P.2d

at 501 n. 14, arguably enneshes the trial court in weighing

evi dence, a function usually assigned to juries. See State V.

Quitog, 85 Hawai‘i 128, 938 P.2d 559 (1997) (stating that the
suprene court “ha[s] no quarrel with the notion that ‘[t]he jury
is the sole judge of witness credibility and the weight of the

evidence’'”) (quoting State v. Estrada, 69 Haw. 204, 229, 738 P.2d

812, 828 (1987) (citation omtted)); State v. Kekaualua, 50 Haw

130, 132, 433 P.2d 131, 133 (1967) (holding that in a trial by
jury, the jury is the sole judge of the credibility of the

W t nesses).

B

More fundanmentally, a trial court’s determ nation that
an included offense instruction, which is otherw se supported by
t he evi dence, should not be given “entitle[s a defendant] to
forego an [included offense] instruction for strategic reasons,”
Kupau, 76 Hawai‘i at 394, 879 P.2d at 499 (enphasis and brackets
in original) (internal quotation marks omtted), and also all ows

the prosecution to forego included offense instructions “for its
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own . . . tactical or strategic reasons.” 1d. at 395, 879 P.2d
at 500. According to authority cited by Petitioner, a defendant
shoul d be all owed to waive proposed | esser included offense

instructions and risk conviction of the charged offense for the

chance of obtaining an outright acquittal. See OBryan v. State,

876 P.2d 688, 689 (Ckla. 1994) (holding that a defendant may

“wai ve the right to a |l esser included offense instruction [even]

when the evidence warrants such an instruction”); State v.

Dougl as, 485 N.W2d 619, 623 (lowa 1992) (holding that a | esser

i ncl uded of fense instruction should not be submtted to the jury
where the defendant waived it, and the prosecution did not object

to the waiver). This “all or nothing” approach is “a strategy
that permits parties in a crimnal trial to forego instructions
on provabl e | esser-included offenses, thereby forcing the jury to
choose between conviction and acquittal on the greater charge.”

C. Carpenter, The All-or-Nothing Doctrine in Crimnal Cases:

| ndependent Trial Strategy or Ganesnmanshi p Gone Awy?, 26 Am J.

Crim L. 257, 258 (1999).
The judicial objectives within the context of the
crimnal justice systemare to assess crimnal liability and to

determ ne appropriate punishnment if and when warranted. Acceding

to an “all or nothing” strategy, albeit in limted circunstances,
forecl oses the determ nation of crimnal liability where it may
in fact exist. Thus, elevating a “w nner take all” approach over
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such a determnation is detrinental to the broader interests
served by the crimnal justice system W now conclude that the
better rule is that trial courts nust instruct juries on al
| esser included offenses as specified by HRS § 701-109(5),
despite any objection by the defense, and even in the absence of
a request fromthe prosecution.

We discern no constitutional or substantial right of a
def endant not to have the jury instructed on | esser included

of fenses. See Commonwealth v. Matos, 634 N E. 2d 138, 141 ( Mass.

App. C. 1994) (stating that “the defendant does not have an
absolute right to make tactical decisions that determ ne which
theories of crimnal liability are submtted to the jury”).
Simlarly, we can conceive of no right of the prosecution to
prevent the jury from considering included offense instructions

supported by the evidence. See People v. Barton, 906 P.2d 531,

536 (Cal. 1995) (stating that “neither the defendant nor the
Peopl e have a right to inconplete instructions”) (citation
omtted)). Rather, in our judicial system the trial courts, not
the parties, have the duty and ultimte responsibility to insure
that juries are properly instructed on issues of crimnal
liability. Kupau, 76 Hawai‘i at 395, 879 P.2d at 500. See State

v. Nakamura, 65 Haw. 74, 79, 648 P.2d 183, 187 (1982) (noting

that trial court’s instructions fully apprised jury in easily

under st andabl e | anguage of law to be applied); State v.
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Feliciano, 62 Haw. 637, 643, 618 P.2d 306, 310 (1980) (“[I]t is
wel |l settled that the trial court must correctly instruct the
jury on the law. . . . This requirenent is nmandatory to insure
the jury has proper guidance in its consideration of the issues
before it.”). Correlatively, juries are obligated to render true
verdi cts based on the facts presented; hence, barring their

consi deration of |esser included of fenses supported by the

evi dence underm nes their delegated function. See State v.

Bul lard, 389 S. E 2d 123, 124 (N.C. C. App. 1990) (stating that
“a practice that encourages jurors to convict a defendant of a
greater offense by not permtting themto consider its |esser
elenents is unfair and inconsistent with the precept that jurors
are at liberty to believe all, none, or part of the evidence as
they see fit”). Most significantly, an all or nothing approach

inmpairs the truth seeking function of the judicial system

Our courts are not ganbling halls but forums for the

di scovery of truth. . . . Atrial court’'s failure to inform
the jury of its option to find the defendant guilty of the

|l esser offense would inmpair the jury's truth-ascertai nnent
function. Consequently, neither the prosecution nor the

def ense shoul d be all owed, based on their trial strategy, to
preclude the jury fromconsidering guilt of a |lesser offense
included in the crime charged. To permt this would force
the jury to nmake an “all or nothing” choice between
conviction of the crinme charged or conplete acquittal

t hereby denying the jury the opportunity to decide whether
the defendant is guilty of a |esser included offense
established by the evidence

Barton, 906 P.2d at 536. In sum the rational resolution of
crimnal liability issues in the crimnal justice systemand the

proper adm nistration of such issues at the trial judge and jury

24



| evel require the giving of |esser included offense instructions.
We hold, therefore, that trial courts are duty bound to instruct
juries “sua sponte . . . regarding |esser included offenses,”
id., having a rational basis in the evidence.

O course, the prosecution and the defense may, as they
do in the ordinary course, propose particular included offense
i nstructions, and our holding is not to be taken as di scouragi ng
or precluding their desire or felt obligation to do so. |ndeed,
the trial court’s failure to give appropriate included offense
i nstructions requested by a party constitutes error, as does the
trial court’s failure to give an appropriate included of fense
i nstruction that has not been requested. Such error, however, is
har m ess when the jury convicts the defendant of the charged
of fense or of an included offense greater than the included
of fense erroneously omtted fromthe instructions. The error is
har m ess because jurors are presuned to follow the court’s

i nstructions, and, under the standard jury instructions,!® the

14 Because, after the filing date of this decision, courts are

required to instruct juries on |lesser included offenses having a rationa
basis in the evidence without regard to the wi shes of the prosecution or the
def ense, the need for the Kupau coll oquy procedure to determ ne the

def endant’ s understandi ng of the consequences of waiving instructions as to
such offenses is obviated. Accordingly, it should no | onger be conducted.

15 Standard jury instructions 5.01 and 5.03, in conjunction, state as

foll ows:

5.01 GENERIC ELEMENTS INSTRUCTION

In Count (count number) of the Indictnent/Conplaint,
t he Defendant (defendant’s nane) is charged with the offense

of (charge).

(continued. . .)
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jury, “in reaching a unani nous verdict as to the charged of fense
[or as to the greater included offense, would] not have reached,
much | ess considered” the absent |esser offense on which it

shoul d have been instructed. See State v. Hol bron, 80 Hawai ‘i

27, 47, 904 P.2d 912, 932 (1995) (holding that the trial court’s
erroneous instruction on the nonexistent included offense of
“attenpted reckl ess mansl aughter” was “harm ess beyond a
reasonabl e doubt” where the jury reached a unani nous guilty
verdict as to the charged offense of attenpted nmurder in the
second degree). To the extent that Kupau held that the failure

to give an included offense instruction was plain error even when

15(...continued)
A person commits the offense of (charge) if he/she

(track statutory |anguage).

There are (number) material elements of the offense of
(charge), each of which the prosecution must prove beyond a
reasonabl e doubt .

These (nunber) elenments are:

5.03 INCLUDED OFFENSE -- GENERIC

If and only if you find the defendant not guilty of
(charged offense), or you are unable to reach a unani nous
verdict as to this offense, then you nust consi der whether
the defendant is guilty or not guilty of the included
of fense of (included offense).

A person commits the offense of (included offense) if
he/ she (track statutory | anguage).

There are (nunber) material elements of this offense
each of which the prosecution must prove beyond a reasonable
doubt .

These (nunber) elenents are:

Hawai i Standard Jury Instructions Crimnal (July 2000).
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t he def endant was convicted of the charged of fense, see 76 Haw
at 396, 879 P.2d at 501, it conflicts with the rational e of
Hol bron, which we reaffirmhere and, in that aspect, can no
| onger be regarded as controlling.

In the instant case, with respect to the various
i ncluded offenses, the trial court instructed the jury that “if
and only if” it found the defendant not guilty of the offense
designated or was “unable to reach a unani nous verdict as to that
of fense, then” it nust consider the particular included offense

at issue.® W believe that the inprimatur of the trial court’s

16 In relevant part the court charged the jury as follows:

The Defendant . . . is charged with the offense of
Robbery in the First Degree

A person conmmits the offense of Robbery in the First
Degree if,

Court’s Suppl enental Instruction No. 1.

If and only if you find the defendant not guilty of
the offense of Robbery in the First Degree or you are unable
to reach a unani nous verdict as to that offense, then you
must determ ne whether the defendant is guilty or not guilty
of the included offense of Robbery in the Second Degree.

Court’s Suppl enental Instruction No. 5

If and only if you find the defendant not guilty of
the offense of Robbery in the First Degree or you are unable
to reach a unaninous verdict as to that offense, and you
find the defendant not guilty of the offense of Robbery in
the Second Degree or you are unable to reach a unani nous
verdict as to that offense, then you nmust determ ne whether
the defendant is guilty or not guilty of the included
of fense of Assault in the First Degree

(conti nued. ..)
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i nstructions, as reinforced by counsel in closing argunent (if

counsel is so inclined), will guide the jury in an orderly

18(...continued)
Court’s Supplenental Instruction No. 6

If and only if you find the defendant not guilty of
the offense of Robbery in the First Degree or you are unable
to reach a unaninous verdict as to that offense, and you
find the defendant not guilty of the offense of Robbery in
t he Second Degree or you are unable to reach a unani nous
verdict as to that offense, and you find the defendant not
guilty of the offense of Assault in the First Degree or you
are unable to reach a unani nbus verdict as to that offense
then you nust determ ne whether the defendant is guilty or
not guilty of the included offense of Assault in the Second
degree.

A person can commit the offense of Assault in the
Second Degree in two distinct ways

You may not find the Defendant guilty of the offense
of Assault in the Second Degree unless both el ements of at
| east one of the forns of this offense have been proved
beyond a reasonabl e doubt by the prosecution

Court’s Supplemental Instruction No. 7A.

You may bring in one of the follow ng verdicts:

1. Not guilty; or
2. Guilty as charged; or
3. Guilty of the included offense of Robbery in the

Second Degree; or

4. Guilty of the included offense of Assault in the
First Degree; or

5. Guilty of the included offense of Assault in the
Second Degree

Your verdict must be unani nous.

Court’s Suppl emental Instruction No. 14.
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consideration of the alternative included of fenses presented to

it. 1

VI,
In conjunction with his challenge to the giving of the
second degree robbery instruction, Petitioner contends that
“Igliven the State’s evidence . . . , there was no show ng that

[ Petitioner] was acting ‘recklessly’ as opposed to

‘“intentionally.”” On the contrary, we regard the evidence as

bei ng supportive of such a “showing.” 1In relevant part HRS
8 702-206(3) (1993) states that a person acts “reckl essly” under

the foll owm ng circunstances:

(a) A person acts recklessly with respect to his [or her]
conduct when he [or she] consciously disregards a
substantial and unjustifiable risk that the person’s
conduct is of the specified nature

(c) A person acts recklessly with respect to a result of
his or her] conduct when he [or she] consciously
di sregards a substantial and unjustifiable risk that
his [or her] conduct will cause such a result.

17 To sone extent, the presunption that jurors follow instructions is

“a reasonabl e practical accommodation of the interests of the state and the

def endant.” Hol bron, 80 Hawai‘ at 46, 904 P.2d at 931 (internal quotation
marks and citations omtted). “This court has repeatedly invoked this
‘presunption.’” 1d. Kupau did refer to the risk that “[t]he jury, if it

cannot agree on the basic issue of guilty, may seek the course of |east
resistance in the jury roomand unjustly convict on the |lesser offense instead
forthrightly acquitting.” 76 Hawai‘i at 394 n.11, 879 P.2d at 499 n. 11.
However, as with every other charge to the jury, for exanple, the
presunption of innocence and the prosecution’s burden of proof beyond a
reasonabl e doubt, the belief that the jury will adhere to instructions such as
those pertaining to included offenses is buttressed by trial safeguards.
These safeguards include voir dire in jury selection, the sanctity of the
jurors’ oath, the trial court’s approbation of the instructions, and counsels’
opportunity to argue the application of the instructions to the case
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At trial, evidence was elicited from Hammons and Goods
that Petitioner was consum ng al coholic beverages w th Kanoku.
Goods and Morris testified that Petitioner appeared intoxicated
when he approached Morris and challenged himto a fight. Oficer
John Jervis related that when he approached Petitioner,
“[Petitioner] appeared intoxicated and [I] snelled sonme odor and
[sic] alcohol on his breath.” The parties stipulated that
Petitioner was given an intoxilyzer test at about 12:55 a.m on
April 13, 1997 and the test “showed that [Petitioner’s] blood
al cohol content was .172,” “approximately twice the legal [imt
if [Petitioner] was driving an autonobile.”

From the foregoing evidence, it may reasonably be
inferred that Petitioner was under the influence of intoxicating
liquor at the tine of the incident. As a consequence of such
i nfluence, Petitioner may have possessed a reckl ess, rather than
an intentional, state of mind with respect to his conduct, the
result of his conduct, or both.!® Under such circunstances, the
jury could believe that Petitioner consciously disregarded the
risk that his conduct would be of such a nature as to be capabl e
of producing or resulting in bodily injury to Kanmoku, which was

“serious,” as defined in HRS § 707-700 (1993).'° Consequently,

18 Petitioner did not raise an intoxication defense. See HRS § 702-

230(2) (1993).
19 HRS § 707-700 defines “serious bodily injury” as “bodily injury

whi ch creates a substantial risk of death or which causes serious, permanent
(conti nued. . .)
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there was a rational basis in the evidence to support the
conclusion that Petitioner acted recklessly in inflicting such
injuries and, thus, for the court to give a second degree robbery
i nstruction. Further, based upon the testinony of the w tnesses
and the intoxilyzer results, the court, applying Kupau, could
determ ne such evidence was of greater wei ght than evi dence

supporting the charge that Petitioner acted intentionally.

I X.

As his last argunment, Petitioner maintains the court
erred in denying his notion for judgnent of acquittal because
“there was insufficient evidence that [he] was [acting] in the
course of conmitting theft.” He declares that: (1) after Kanoku
initially gave himnoney, there is no evidence that Kanoku had
any noney renaining; (2) although Hanmons testified at trial that
she had heard Petitioner demandi ng nore noney from Kanmoku, she
had previously said at the prelimnary hearing that she could not
hear Petitioner; (3) “[n]one of the [prosecution]’s eyew tnesses
saw [hin] take or renove anything from Kanoku”; and (4) none of
Kanmoku' s property was recovered fromPetitioner. Despite

Petitioner’s contentions, we conclude that there was substanti al

9. ..continued)

di sfigurement, or protracted |oss or inpairment of the function of any bodily
menber or organ.”
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evi dence that Petitioner was “in the course of commtting theft”
when he inflicted serious bodily injury on Kanoku. 2°

When reviewi ng the denial of a notion for judgnment of
acquittal,

“we enploy the same standard that a trial court applies to
such a motion, nanely, whether, upon the evidence viewed in
the light nmost favorable to the prosecution and in ful
recognition of the province of the trier of fact, the
evidence is sufficient to support a prima facie case so that
a reasonable mnd mght fairly conclude guilt beyond a
reasonabl e doubt. Sufficient evidence to support a prim
facie case requires substantial evidence as to every

mat erial el ement of the offense charged. Substanti al

evi dence as to every material element of the offense charged
is credible evidence which is of sufficient quality and
probative value to enable a person of reasonable caution to
support a conclusion. Under such a review, we give ful

play to the right of the fact finder to determ ne
credibility, weigh the evidence, and draw justifiable
inferences of fact.”

State v. Jenkins, 93 Hawai‘i 87, 99, 997 P.2d 13, 25 (2000)

(quoting State v. Jhun, 83 Hawai‘i 472, 481, 927 P.2d 1355, 1364

(1996)) .

A
As to Petitioner’s contention (1), we observe that,
assum ng arguendo Kanoku had no noney left at the time of the
assault, the other itens he had possessed were still mssing. As
to contention (2), any inconsistency in Hammons’s testinony was

resol ved by the jury. Hanmons related at trial that she heard

20 In his certiorari application, Petitioner does not assert that no

assault took place.
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Petitioner asking for nore noney while choki ng Kanoku.?* On

cross-exam nati on, Hammons adm tted that she told the grand jury

she could not hear Petitioner.?2 However, on redirect

exam nation by the prosecution, Hamons confirmed that her

witten statenent to the police on the night of the incident

reported that Petitioner was yelling for noney when he choked

Kanoku, 22 and her testinony to the grand jury [sic] was that

21

22

23

At trial, Hammons testified as foll ows:

Q [PROSECUTOR] Okay. Now -- and you're positive
that the person that you saw choki ng [ Kampoku] and asking him
for money, asking himfor nore noney, was [Petitioner], the
person you identified in court today?

A Yes.

Hanmmons testified as foll ows:

Q [ DEFENSE COUNSEL] Okay. And was [Petitioner]
yel l'ing?

And your answer at that time was: [Petitioner] was
saying sonething. | couldn’'t hear.

Is that correct?

A True.

The followi ng redirect exam nation took place:

Q [PROSECUTOR] Tal ki ng about, | nmean, you nention
about the -- that you saw that [Petitioner] was choking
[ Kamoku]; correct?

A.  Yes.

. But in your statenent you also stated that
[Petitioner] was choking [Kamoku], and [Petitioner] was
yelling he wanted noney; isn't that true?

A.  Yes.

Q. That’s also in the statement that you wote out, |
guess, at the scene?

A Yes.
Q That you signed 11:15 p.m that night?

A.  Yes.
(conti nued. . .)
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Petitioner nentioned to Kanoku “somet hi ng about noney.”

The credibility of a witness such as Hammons and t he
wei ght to be given her testinony are matters within the jury’s
provi nce. The verdict indicates the jury resolved any
i nconsi stencies in Hamons’'s testinony in favor of the
prosecution. W nust view the evidence in a |light nost favorable
to the prosecution, giving full recognition to the jury's
di scretion over those matters falling within its province.

Jenkins, 93 Hawai ‘i at 99, 997 P.2d at 25. See State v. Chen, 77

Hawai ‘i 329, 338, 884 P.2d 392, 401 (1994) (rmaintaining that it
was jury’'s province to accept or reject part or all of the
W tness testinony, in concluding that accident resulted in a

pedestrian’s death); State v. Freitas, 62 Haw. 17, 21, 608 P.2d

408, 411 (1980) (giving full right of the jury to determ ne
credibility, weigh the evidence, and draw evi dence therefrom the
jury could fairly conclude that the accused was sane beyond a

reasonabl e doubt); State v. Unea, 60 Haw. 504, 511, 591 P.2d 615,

620 (1979) (holding that court should not invade the jury’s
provi nce of determining credibility of wi tnesses and wei ght of

the evidence); State v. Stuart, 51 Haw. 656, 659, 466 P.2d 444,

23(...continued)
Q And you did tell the grand jury [sic] sonething
about noney; correct? That that’s what [Petitioner] was

stating to [Kanoku]?

A Yes.

34



446 (1970) (stating that the jury could have inferred that
def endant neant to deceive, and it was a function of the jury to

determ ne whomto believe); State v. Chun, 93 Hawai‘i 389, 397, 4

P.3d 523, 531 (App. 2000) (explaining that it was within the
jury’s province to weigh and draw justifiable inferences from

officer’s testinony) (citing State v. Elmaleh, 7 Haw. App. 488,

494, 782 P.2d 886, 890, cert. denied, 70 Haw. 666, 796 P.2d 502

(1989)). Doing so, we cannot conclude the court erred in denying

the notion for judgnent of acquittal on this ground.

B

As to contentions (3) and (4), the fact that no trial
Wi tness saw Petitioner take anything from Kanmoku or that none of
Kamoku' s property was recovered from Petitioner would not be
di spositive of the claimthat Petitioner was not engaged in the
course of conmtting theft. HRS § 708-841(1)(c) provides that
“[a] person conmits the offense of robbery in the second degree
if, in the course of commtting theft . . . [t]he person
recklessly inflicts serious bodily injury upon another.” In
defining the phrase “in the course of commtting theft,” HRS
8§ 708-842 states in part that “[a]n act shall be deenmed ‘in the
course of conmtting a theft’” if it occurs in an attenpt to
commt theft, in the comm ssion of theft, or in the flight after

the attenpt or conmmission.” The phrase “in the course of
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conmmitting a theft . . . has been used to describe the tine
during which the threatening conduct nmust occur in order to

constitute robbery.” Mdel Penal Code and Commentaries § 222.1

commentary at 99 (O ficial Draft and Revised Comments 1980).

Consi stent with HRS § 708-842, the court instructed the jury that

[a]n act shall be deemed “in the course of committing a
theft” if it occurs in an attenpt to conmmt theft, in the
comm ssion of theft, or in the flight after the attenpt or
commi ssi on. [ 24]

A person attenpts to conmt theft if he [or she]
intentionally engages in conduct which, under the
circunstances as he [or she] believes themto be
constitutes a substantial step in a course of conduct
intended to culmnate in his [or her] comm ssion of theft.

A person commits theft if he [or she] obtains or

exerts unaut hori zed control over the property of another
with intent to deprive the person of the property.

From t he evi dence adduced, the jury could have inferred
that there was “an attenpt to conmt theft” or “the conm ssion of
theft.” Kanoku reported that he had a wallet, noney, food
stanps, an identification card, and a bus pass. Hammons
testified she observed Petitioner demand nore noney from

Kanmoku, 25 choke him and kick him Mrris saw Kanoku |ying on

24 The court did not further instruct or define the "flight" portion

of HRS § 708-842, apparently because there was no rational basis in the

evi dence supporting the infliction of injury in such a circunstance. No
question was raised concerning the requirement of any unanimty instruction
see State v. Arceo, 84 Hawai‘i 1, 33, 928 P.2d 843, 875 (1996), regarding the
instruction as it related to the phrase “in the course of commtting a theft.”

25 At trial, Hammons testified as follows as to her assertion that she
heard Petitioner ask Kamoku for more noney:

Q [PROSECUTOR] . . . \What did you observe or hear at
this point?

A. [HAMVONS] [Petitioner] was asking for money, asking
[ Kamoku] for money.

(conti nued. . .)
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the ground and Petitioner wal ki ng away acconpani ed by a friend.
After Petitioner wal ked away from Kanoku, Goods approached Kanoku
and observed that Kanmpku' s right pants pocket was turned inside
out. Kanoku' s personal bel ongi ngs were not on his person and
Kanmoku never recovered his possessions, although his bus pass was
found at the scene of the crine.

Based on such evidence, it can be rationally inferred
that, by his demand, Petitioner intended to obtain nore noney
from Kanoku and assaul ted Kanoku to acconplish that end.
Consequently, “a person of reasonable caution” could concl ude,
because of the close tenporal proximty of Petitioner’s use of
force, that Petitioner was engaged in either an attenpt to obtain
property from Kanoku or in the successful achi evenent of such an
obj ective. W conclude, therefore, that there was substanti al
evi dence to support the conclusion for either alternative as to
the el ement that Petitioner acted “in the course of conmtting
theft” and, hence, that the court did not err in denying

Petitioner’s notion for a judgnent of acquittal. See Jenkins, 93

Hawai i at 106, 997 P.2d at 32 (holding that proof by

25(...continued)

Q  Okay. When you say “asking for nmoney,” what do you
mean? What did he say?

A. He just said he wanted, you know, he wanted nore
noney.

Further, on redirect exam nation, Hammons confirmed her statement to the police

on the night of the incident that Petitioner asked Kamoku for noney. See supra
note 21.
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circunstanti al evidence and reasonabl e inferences arising from
ci rcunst ances surroundi ng the defendant’s conduct is sufficient

to prove defendant’s state of mnd) (citing State v. Sadi no, 64

Haw. 427, 430, 642 P.2d 534, 536-37 (1982)).

X.

For the foregoing reasons, we affirmthe result reached
by the ICA in upholding Petitioner’s June 19, 1998 conviction and
sentence. However, we disagree with the ICA's reasoning as to
t he Kupau case and vacate that part of its decision inconsistent
with this opinion. Finally, we direct that in jury trials
begi nning after the filing of this opinion, trial courts shal
instruct juries on all included offenses having a rational basis
in the evidence.

Dm ght C. H Lum on
the application,

for petitioner-
appel | ant
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