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Pl aintiffs-Appellants Standard Managenent, Inc. (SM)

and Paz F. Abastillas (Abastillas) appeal the June 4, 1999 final

judgment of the circuit court of the first circuit in Gvil No.

99-0345-01. We will refer to this lawsuit as “SM#2.” The fi nal

j udgment was predicated upon the circuit court’s order of even

date that granted notions brought by the defendants to disn ss

the January 27, 1999 conplaint and the March 29, 1999 first

anended conplaint, declare plaintiffs and their counsel,
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Robert A. Smth (Smth), “vexatious litigants,” and afford
defendants rel ated relief.
The order granted the notions as foll ows:

1. Plaintiffs and their counsel are
deternined to be vexatious litigants within the
nmeani ng of HRS [ Hawai‘i Revi sed Statutes] Chapter
634J.

2. Plaintiffs and their attorney, Robert
A. Snmith, are hereby barred and enjoined from
filing any new litigation (including conplaints,
| awsuits, clainms, cross-clains, counterclai ne and
third-party clains) in the courts of the Sate of
Hawai i agai nst the Kekona defendants and
def endant Eggers and their privies, without first
obtaining prior |eave of the Adm nistrative Judge
of the First Circuit Court as provided by Section
634-J-7, HR S. The Clerk of the First Circuit
Court shall provide a copy of this Order to the
Clerk of the Hawaii Suprenme Court.

3. Al claims made by plaintiffs in the
conmplaint and first amended Conpl aint are
frivolous and are not reasonably supported by the
facts and the law, in that they are barred by the
doctrines of res judicata and coll ateral
estoppel, they are not based on any new evi dence,
and plaintiffs can prove no set of facts
entitling themto relief.

3. [sic] Attorney’'s fees and costs are
t heref ore awarded under HRS § 607-14.5 agai nst
plaintiffs and their attorney, Robert A Snith,
jointly and severally, in the amount of $9,441.50
as to the Kekona defendants and in the amount of
$4,897.36 as the [sic] defendant Eggers.

4. [sic] The conplaint and first amended
conplaint filed are dism ssed with prejudice.

(ltalics in the original.)



I. ISSUES PRESENTED.

SM and Abastillas appeal the dism ssal of the
“i ndependent action in equity” (IAE) contained in the second
count of their conplaint and duplicated in the first count of
their first amended conplaint. They also appeal the circuit
court’s conclusion that they and their attorney are “vexati ous
litigants,” as well as the circuit court’s determ nation that
their clains were frivol ous.

W affirmthe dism ssal of the |AE. W also affirmthe
circuit court’s determnation that plaintiffs’ clainms were
frivolous. W affirmthe designation of Abastillas as a
“vexatious litigant.” However, we vacate the designation of SM
and Smith as such. W therefore remand to the circuit court to
rectify the relief afforded defendants for the abusive litigation

perpetrated by plaintiffs and their attorney.

II. DISCUSSION.

1. The Independent Action in Equity.

The | AE asked the circuit court to set aside its
Sept enber 2, 1994 judgnent, predicated upon a jury verdict, in

St andard Managenent, Inc. v. Kekona, G vil No. 89-3517-11, as

wel | as the judgnment of this court arising out of our menorandum

opi ni on on appeal in that case, Standard Managenent, Inc. V.

Kekona, No. 18388 (Haw. App. Nov. 25, 1997) (nmem ), cert. deni ed,

January 23, 1998, because “the judgnents . . . ought not, in



equity and good conscience, to be enforced.” That case we wl|l
refer to as “SM#1.” The dramatis personae in SM #1 have beconme
plaintiffs, defendants and/or counsel in SM#2. W detailed the

factual background underlying SM#1 at sone |length in our opinion

i n anot her appeal out of SM#1, Standard Managenent, Inc. V.
Kekona, No. 22750 (Haw. App. February 28, 2001).
The 1 AE is a volum nous pl eadi ng, brought pursuant to

Hawai i Rules of Cvil Procedure (HRCP) Rule 60(b).* Init, SM

v Hawai i Rules of Civil Procedure (HRCP) Rule 60(b) (1999)

provi des:

Mistakes; Inadvertence; Excusable Neglect; Newly
Discovered Evidence; Fraud, Etc. On notion and upon
such terns as are just, the court may relieve a party
or a party's legal representative froma fina
judgment, order, or proceeding for the follow ng
reasons: (1) m stake, inadvertence, surprise, or
excusabl e neglect; (2) newly discovered evidence which
by due diligence could not have been discovered in
time to move for a new trial under Rule 59(b); (3)
fraud (whether heretofore denom nated intrinsic or
extrinsic), msrepresentation, or other m sconduct of
an adverse party; (4) the judgment is void; (5) the
judgment has been satisfied, released, or discharged
or a prior judgment upon which it is based has been
reversed or otherwi se vacated, or it is no |longer
equi table that the judgnment should have prospective
application; or (6) any other reason justifying relief
fromthe operation of the judgnent. The motion shal
be made within a reasonable time, and for reasons (1),
(2), and (3) not nore than one year after the
judgment, order, or proceeding was entered or taken. A
moti on under this subdivision (b) does not affect the
finality of a judgment or suspend its operation. This
rule does not limt the power of a court to entertain
an_independent action to relieve a party froma
judgment, order, or proceeding, or to set aside a
judgment for fraud upon the court. Wits of coram
nobis, coram vobis, audita querela, and bills of
review and bills in the nature of a bill of review,
are abolished, and the procedure for obtaining any

(continued...)



and Abastillas attack the SM #1 judgnents on grounds falling into
three general rubrics. First, they conplain of nunerous judicial
errors at all stages of the trial court litigation in SM#1, and
of numerous judicial errors this court made on appeal in that
case. Second, they allege manifold and nultifarious instances of
“perjury” — over one hundred by our count — on the part or on
behal f of the SM #1 defendants, both here and below. Third, they
charge fraud upon the court in that the SM#1 defendants and
their attorneys conspired and “schened together to (1) devel op
concocted clains and defenses and (2) support those clains with
perjurious, fabricated evidence and testinony, in a plot to fool
the trial judge and the jury [and the appeals court].”

In granting the defendants’ notions to dismss with
respect to the IAE, the circuit court orally ruled as foll ows:

| have considered the subm ssions of the
parti es and your argunents for this norning. And
the Court will treat the notion, one, as a notion
to dismss. And the Court finds and concludes
that it appears, beyond doubt, that the plaintiff
can prove no set of facts in support of any of
their clains in the conplaint in that these
i ssues have previously been litigated.

The chal l enge, by way of a new lawsuit, is
i mproper and inappropriate, and in addition to
that, it is untinely. And there is no support
for chall enging or attacking the judgnent
previously entered in this manner.

Y(...continued)
relief froma judgnment shall be by motion as
prescribed in these rules or by an independent action.

(Emphasi s added.)



Ri ght or wong, the circuit court treated the defendants’ notions
as notions to dismss. As such, and as SM and Abastillas urge
us to on appeal, we “deemthe allegations contained in the
conplaint as true.” Au v. Au, 63 Haw 210, 214, 626 P.2d 173,
177 (1981) (citations omtted). Thereupon, we determ ne whet her
it is “beyond doubt that the plaintiff can prove no set of facts
in support of his or her claimthat would entitle himor her to

relief.” Dunlea v. Dappen, 83 Hawai‘i 28, 32, 924 P.2d 196, 200

(1996) (citations omtted).

Even under this nost favorable of standards of review,
there is no doubt that SM and Abastillas can prove no set of
facts in support of their I AE that would entitle themto relief.

Wth respect to the first ground for the | AE, even if
we assunme arguendo that judicial errors abounded in the trial
court proceedings and on appeal in SM#1, the fact remains that
the AE in this respect is nothing nore than a second appeal of
the trial court judgnment in SM#1. Wat is nore, it is an appeal
to the circuit court to vacate this court’s nmenorandum opinion in
SM#1, with respect to which a wit of certiorari to the Hawai ‘i
Supreme Court was denied. This, quite sinply, will not do.

“The purpose of the independent action is not to
relitigate issues that were finally determned in a previous

action between the sane parties[.]” Hayashi v. Hayashi, 4 Haw.

App. 286, 292, 666 P.2d 171, 175 (1983). Furthernore, as stated



by the Hawai ‘i Suprenme Court, “a trial court has no jurisdiction
under [HRCP Rule 60(b)] to find that our state suprene court

erred in determining issues presented to it.” Robinson v.

Ariyoshi, 65 Haw. 641, 665, 658 P.2d 287, 304 (1982).

By the sane token, the second ground for the IAE is no
support. Even assum ng, arguendo, that prevarication by or on
behal f of the defendants was rife bel ow and on appeal in SM #1,
SM and Abastillas can find no confort in an HRCP Rule 60(b) IAE.
SM and Abastillas admtted at the hearing on the notions to
dism ss that their | AE did not address any instances of alleged
perjury that they did not know about at trial in SM#1. Rather,
their justification for the I AE was, unadorned, “we have not had
judicial attention to what we said went wong in that trial, and
this is where we seek to get that attention.”

They seek in vain, for again, “[t]he purpose of the
i ndependent action is not to relitigate issues that were finally
determined in a previous action between the sane parties[.]”

Hayashi, 4 Haw. App. At 292, 666 P.2d at 175; United States v.

Throcknmorton, 98 U. S. 61, 66 (1878) (“the doctrineis . . . well

settled that the court will not set aside a judgnment because it
was founded on a fraudul ent instrument, or perjured evidence, or
for any matter which was actually presented and considered in the

j udgnment assailed”).



Moreover, “[i]n order to succeed, the nmovant [in a HRCP
Rul e 60(b) | AE] nust show a recogni zed ground for equitable

relief, such as fraud, accident, or m stake, and the absence of

any other adequate renedy.” Hayashi, 4 Haw. App. at 292, 666

P.2d at 175 (citation omtted, enphasis supplied). SM and
Abastillas had their “adequate renmedy” for the alleged instances
of perjury in the crucible of discovery, jury trial and
cross-exam nation therein, post-trial notions, and appeal and
adversary argunent thereon, in SM #1.

Furthernore, where fraud is all eged as grounds for an
| AE, the plaintiff nust show that the perjury relied upon as the
basis for fraud is nore than garden-variety fraud. Geo. P.

Reintjes Co., Inc. v. Riley Stoker Corp., 71 F.3d 44, 48 (1s

Cir. 1995) (“there is also little doubt that fraud cognizable to
mai ntain an untinely independent attack [under Federal Rul es of
Cvil Procedure Rule 60(b)]? upon a valid and final judgnment has

| ong been regarded as requiring nore than conmon | aw fraud”)
(citations omtted). The actuating fraud nust be such that *it
prevented [the novant] from presenting his case[.]” 1d.
(citation omtted). Nothing in the record indicates that SM and

Abastillas were so inhibited in SM #1.

Y “Rul e 60(b), HFCR [Hawai‘ Fam ly Court Rules], is simlar to Rule
60(b), Hawaii Rules of Civil Procedure (HRCP) and Rule 60(b), Federal Rules of
Civil Procedure (FRCP), except for some m nor variations which do not affect
the provisions concerned here. Therefore, the treatises and cases
interpreting HRCP, Rule 60(b) and FRCP, Rule 60(b) provide persuasive
reasoning for the interpretation of HFCR, Rule 60(b).” Hayashi v. Hayashi, 4
Haw. App. 286, 290 n.6, 666 P.2d 171, 174 n.6 (1983).
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The third ground for the 1AE is styled fraud upon the
court. And for good reason, because that allegation resonates
with HRCP Rule 60(b): “This rule does not Iimt the power of a
court to entertain an independent action to relieve a party from

a judgnment, order, or proceeding, or to set aside a judgnent for

fraud upon the court.” (Enphasis supplied.) But stripped of

fashion, the third ground is nothing nore than the second ground
of perjury dressed up by allegations of participation in the
perjury by the defendants’ attorneys.

Al t hough fraud upon the court has el uded exact
definition,® SM and Abastillas are evidently aware that fraud

upon the court “is nore than nere fraud.” S.E. Colo. Water Cons.

v. Cache Creek, 854 P.2d 167, 176 (Colo. 1993). Hence their

facile attenpt to clothe what are essentially allegations of
ordinary fraud with the trappings of fraud upon the court. SM

and Abastillas apparently take their cue froma sem nal case in

the equitable nullification of judgnments, Hazel-Atlas d ass Co.

v. Hartford-Enpire Co., 322 U S. 238 (1944). 1In the opening

brief, they state:

In Hazel-Atlas, an attorney had participated in
the fabrication of trial evidence. Under this
case, fraud on the Court occurs when there is an
attenpt to “subvert the integrity of the court

itself . . . that is perpetrated by officers of
R See 47 Am Jur. 2d Judgments § 886 at 362-63, which states that
“Iv]arious attempts have been nade to define fraud upon the court.” The

treatise goes on to state that “these attempts at definition of 'fraud upon
the court' have been criticized as not being very helpful to a court trying to
determ ne whether a particular set of facts goes beyond ordinary fraud.”
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the court so that the judicial machinery cannot
performin the usual nanner its inpartial task of
adjudging cases . . . ." 11 Wight and Mller 8§
2870 at p. 414 [enphasis supplied].

Opening Brief at 24 (enphasis, typesetting, ellipses and brackets
in the original). Thereupon, SM and Abastillas claimthat “[we]
have all eged 9 instances of fabricated evidence participated in
by not only by [sic] the [defendants] but also by their
attorneys[.]”

Granted, allegations of attorney participation is
perjury have been held sufficient to propel garden-variety fraud
into the category of fraud upon the court cognizable in a Rule
60(b) IAE. Reintjes, 71 F.3d at 49 (it is well-settled that
“perjury al one, absent allegation of involvenent by an officer of
the court . . . has never been sufficient” for a claimof fraud
upon the court in an independent action under Rule 60(b)
(citations omtted)). However

[t] he possibility of perjury, even concerted,

is a common hazard of the adversary process

with which litigants are equi pped to dea

t hrough di scovery and cross-exam nation, and,

where warranted, notion for relief from
judgnment to the presiding court.

Id. (citation omtted, enphasis supplied). Accordingly, even if
the alleged perjury in SM#1 involved the defendants’ attorneys,
iIf SM and Abastillas had anple opportunity there to reveal it as
such, and they had, only garden-variety fraud may be all eged, and

unsuccessfully so in an | AE. Hayashi, 4 Haw. App. At 292, 666
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P.2d at 175; Throcknmorton, 98 U S. at 66; Reintjes, 71 F.3d at

48.

In other words, it is not enough sinply to allege
attorney or other involvenent of an officer of the court in the
all eged fraud, as if “fraud upon the court” were a nagi cal
incantation affording automatic entree to a cogni zabl e | AE.

Al | egations of fraud upon the court or no, to survive, an | AE
must still meet stringent, universal standards:

An i ndependent action in equity to set aside
a judgnment has strict limtations.

The indi spensabl e el enents of such
a cause of action are (1) a

j udgment whi ch ought not, in equity
and good consci ence, to be
enforced; (2) a good defense to the
al | eged cause of action on which

t he judgnent is founded; (3) fraud,
accident, or m stake which
prevented the defendant in the

j udgnment from obtaining the benefit
of his defense; (4) the absence of
fault or negligence on the part of
t he defendant; and (5) the absence
of any adequate renedy at |aw.

National Surety Co. v. State Bank of
Humboldt, 120 F. 593, 599 (8th Cr. 1903).

S.E. Colo. Water Cons., 854 P.2d at 175. As previously

di scussed, SM and Abastillas cannot neet these standards. See
id. at 176; Reintjes, 71 F.3d at 48-49.

Thus revealed, the IAE is a transparent attenpt by SM
and Abastillas to bring their bedraggled clains to the

adj udi cator yet a third tinme, or fourth, if one counts their wit

-11-



of certiorari. |In their situation, however, there is no second
bite at the appeal. That is reserved for situations nore grave
and deserving of the extraordinary remedy afforded by a HRCP Rul e
60(b) 1 AE, whereby a final judgnent carefully and conpletely
consi dered, and signed, seal ed and unsuccessfully appeal ed, may
neverthel ess be set aside. The United States Suprene Court has
recogni zed the exceptional nature of the renedy:

| ndependent actions nust, if [Federal Rules

of Gvil Procedure] Rule 60(b) is to be

interpreted as a coherent whole, be reserved

for those cases of “injustices which, in

certain instances, are deened sufficiently

gross to demand a departure” fromrigid
adherence to the doctrine of res judicata.

The sense of these expressions is that,
under the Rule, an independent action should
be available only to prevent a grave
m scarriage of justice.

United States v. Beqggerly, 524 U. S. 38, 46-47 (1998) (citations

omtted, italics in the original). W have followed suit:
“Resort to the independent equitable action may be had only
rarely and then only under unusual and exceptional circunstances.
11 Wight & MIler, Federal Practice and Procedure: cCcivil 8§ 2868
(1973).” Hayashi, 4 Haw. App. at 292, 666 P.2d at 175. And for
good reason, because “[t]here are no maxins of the |aw nore
firmy established, or of nore value in the adm nistration of

justice, than [those] which are designed to prevent repeated

-12-



litigation between the sane parties in regard to the sane subject

of controversy[.]” Throcknorton, 98 U S. at 65.

We conclude the circuit court did not err in dismssing
the 1AE.4 We here discern no grave or gross m scarriage of
justice, no unusual and exceptional circunstances. W see only
that which SM and Abastillas inplicitly admt — a naked refusa
to accept an adverse final judgnent that was fully considered and
revi ewed.

2. Sanctions Under Hawai‘i Revised Statutes § 607-14.5.

Seen in the light of the foregoing discussion, SM #2
was clearly “frivolous and . . . not reasonably supported by the

facts and the | aw under Hawai‘i Revised Statutes (HRS)

y We believe the circuit court was also correct in deem ng the |AE
untimely. Aside from conpl aints about errors of law, the material allegations
of the | AE involved garden-variety fraud, which sound in “fraud (whether
heret of ore denom nated intrinsic or extrinsic), m srepresentation, or other

m sconduct of an adverse party” under HRCP Rule 60(b)(3). If, however, SM
and Abastillas had proceeded under that subsection, their Rule 60(b) action in
this case (SM#2), filed in 1999 to set aside the circuit court’s 1994
judgment in SM #1, would have been grossly dilatory: “The motion shall be

made within a reasonable time, and for reasons [under subsections] (1), (2),
and (3) not nore than one year after the judgment, order, or proceedi ng was

entered or taken.” HRCP Rule 60(b). MWhile the alternative Rule 60(b) IAE is
not constrained by any express time limtation, we do not feel that it is
legitimately utilized solely to skirt the time Ilimtations for the other
enumer at ed subsections, lest it set them at naught. See, e.qg., U S. v.
Beggerly, 524 U.S. 38, 46 (1998) (“If relief may be obtained through an

i ndependent action in a case such as this, where the nost that may be charged
agai nst the Governnent is a failure to furnish relevant information that would
at best formthe basis for a Rule 60(b)(3) motion, the strict 1l-year time
limt on such notions would be set at naught.”); Geo. P. Reintjes Co., lnc. v
Riley Stoker Corp., 71 F.3d 44, 49 (1st Cir. 1995) (“Were mere perjury
sufficient to override the considerable value of finality after the statutory
time period for motions on account of fraud has expired, it would upend the
Rul e’s careful balance. . . . Reintjes’ clainms anount, at best, to ordinary
fraud which, as we have said, cannot formthe basis of an independent action
under the Rule’s saving provision when they would certainly be barred if
presented as a notion under section (3).” (Citations and footnote omtted.)).
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§ 607-14.5 (1993).5 SM and Abastillas contend on appeal that
t he sane determ nation bel ow was erroneous because “a conpl ai nt
stating a claimfor relief cannot be frivolous.” Reply Brief
(replying to Defendants’ (other than Eggers) Answering Brief) at
2 (citations to the Opening Brief omtted). This is their sole
argument on appeal on this issue. I|nasnmuch as their opposition
is wholly tautol ogous, we affirmthe circuit court’s award of

sancti ons under HRS § 607-14.5.

3. “Wexatious Litigants” Under Hawai‘i Revised Statutes Chapter
634J.

SM and Abastillas contend that “[t]he circuit court
erred when it found and concluded that ‘[p]laintiffs and their
counsel are determned to be vexatious litigants within the
meani ng of HRS chapter 634J.’” W agree and vacate insofar as
the circuit court determned that SM and Smth are vexatious

litigants. However, we disagree and affirmthat designation as

¥ Hawai i Revised Statutes (HRS) § 607-14.5 (1993) provided:

Attorneys’ fees in civil actions. (a) In any
civil action in this State where a party seeks noney
damages or injunctive relief, or both, against another
party, and the case is subsequently decided, the court
may, as it deens just, assess against either party,
and enter as part of its order, for which execution
may issue, a reasonable sum for attorneys' fees, in an
amount to be determ ned by the court upon a specific
finding that the party's claimor defense was
frivol ous.

(b) In determ ning the award of attorneys' fees
and the amounts to be awarded, the court must find in
writing that all clainms or defenses made by the party
are frivolous and are not reasonably supported by the
facts and the law in the civil action.

-14-



to Abastillas. W remand to rectify the relief afforded
defendants for this frivolous and abusive litigation.

This issue requires us to interpret HRS chapter 634J in
the context of this case.

“The interpretation of a statute is a
guestion of |aw reviewabl e de novo.[”]
Franks v. City & County of Honolulu, 74 Haw.
328, 334, 843 P.2d 668, 671 (1993).

When construing a statute, our
forenost obligation is to ascertain
and give effect to the intention of
the legislature, which is to be
obtained primarily fromthe
| anguage contained in the statute
itself. And we nust read statutory
| anguage in the context of the
entire statute and construe it in a
manner consistent with its purpose.

When there is doubt,
doubl eness of neaning, or
I ndi stinctiveness or uncertainty of
an expression used in a statute, an
anbiguity exists.

I n construing an anbi guous
statute, the nmeaning of the
anbi guous words nmay be sought by
exanm ning the context, with which
t he ambi guous words, phrases, and
sentences may be conpared, in order
to ascertain their true neaning.
HRS § 1-15(1)(1993). Moreover, the
courts may resort to extrinsic aids
in determning the |legislative
intent. One avenue is the use of
| egi sl ative history as an
I nterpretive tool

Gray v. Administrative Dir. of the Court, 84
Hawai i 138, 148, 931 P.2d 580, 590 (1997)
(internal citations, quotation marks,
brackets, ellipses, and footnote omtted).
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This court may al so consider “the reason
and spirit of the law, and the cause which
i nduced the legislature to enact it[ ]

to discover its true neaning.” Id. at 148
n.15, 931 P.2d at 590 n.15; HRS § 1-15(2)
(1993).

Al'so, this court is bound to construe
statutes so as to avoid absurd results.
Keliipuleole v. Wilson, 85 Hawai‘ 217, 222,
941 P.2d 300, 305 (1997). “A rational,
sensi bl e and practicable interpretation of a
statute is preferred to one which is
unreasonabl e[,] inpracticable .

i nconsisten[t], contradict[ory], and
illogical[ ].” 1Id. at 221-22, 941 P.2d at
304-05 (original brackets and citation
omtted) (brackets added).

Amantiad v. Odum 90 Hawai ‘i 152, 160-61, 977 P.2d 160, 168-69

(1999) .

HRS chapter 634J provides a defendant in a pending
State civil proceeding protection against a plaintiff deenmed by
the court to be a vexatious litigant. HRS § 634J-2 (1993)

provi des for present relief:

Motion for order requiring plaintiff to
post security. |In any litigation pending in
any court of this State, at any tine until
final judgnent is entered, a defendant may
nove the court, upon notice and hearing, for
an order requiring the plaintiff to furnish
security. The notion nust be based upon the
ground, and supported by a showi ng, that the
plaintiff is a vexatious litigant and that
there is no reasonabl e probability that the
plaintiff will prevail in the litigation
agai nst the noving def endant.

-16-



The chapter also provides for prospective relief, which is the

ki nd of

relief granted by the circuit court

88 634J-7(a) and (b) provide:

Vexatious litigant; prefiling order
prohibiting filing of new litigation. (a)
In addition to any other relief provided in
this chapter, the court, on its own notion or
the notion of any party, may enter a
prefiling order which prohibits a vexatious
litigant fromfiling any new litigation in
the courts of this State on the litigant's
own behal f w thout first obtaining | eave of
t he presiding judge of the court where the
litigation is proposed to be fil ed.

Di sobedi ence of this order by a vexatious
litigant nmay be puni shed as a contenpt of
court.

(b) The presiding judge shall permt
the filing of litigation only if it appears,
after hearing, that the litigation has nerit
and has not been filed for the purposes of
harassnment or delay. The presiding judge nay
condition the filing of the litigation upon
the furnishing of security for the benefit of
the defendants as provided in section 634J-4.

The chapter defines “vexatious litigant” as foll ows:

“Vexatious litigant” means a plaintiff
who does any of the follow ng:

(1) In the imedi ately precedi ng seven-year
peri od has comrenced, prosecuted, or
mai ntai ned in propria persona at | east
five civil actions other than in a snal
clainms court that have been:

(A) Finally determ ned
adversely to the
plaintiff; or

(B) Unjustifiably permtted

to remai n pendi ng at
| east two years without

-17-
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havi ng been brought to
trial or hearing;

(2) After litigation has been finally
resol ved against the plaintiff,
relitigates or attenpts to relitigate in
propria persona and in bad faith,
ei t her:

(A) The validity of the
determ nati on agai nst the
same def endant or
defendants as to whomt he
l[itigation was finally
det erm ned; or

(B) The cause of action,
claim controversy, or
any of the issues of fact
or |aw, determ ned or
concl uded by the final
det erm nati on agai nst the
same def endant or
def endants as to whomthe
litigation was finally
det er m ned;

(3) Inany litigation while acting in
propria persona, files, in bad faith,
unmeritorious notions, pleadings, or
ot her papers, conducts unnecessary
di scovery, or engages in other tactics
that are frivolous or solely intended to
cause unnecessary del ay; or

(4) Has previously been declared to be a
vexatious litigant by any state or
federal court of record in any action or
proceedi ng based upon the sanme or
substantially simlar facts,
transaction, or occurrence.
SM, as a matter of |aw, cannot be a vexatious
[itigant.
First, a vexatious litigant under the statute nust be a

natural person. HRS 8634J-1 provides that “‘[v]exatious
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l[itigant’ neans a plaintiff[.]” HRS 8 634J-1 defines

“plaintiff,” in turn, as “the person who comrences, institutes or
mai ntains litigation or causes it to be conmenced, instituted, or
mai nt ai ned, including an attorney at |law acting on the attorney’s
own behal f.” The statute does not thereafter define the term

“person,” but the plain |anguage would indicate that the statute
applies only to natural persons. W are encouraged in this
conclusion by the statute’s definition of “defendant” as “a
person (including a corporation, association, partnership, firm
or governmental entity) against whomlitigation is brought or

mai nt ai ned, or sought to be brought or maintained.” HRS

8 634J-1. Fromthis, we surmse that the | egislature was aware
the term “person” coul d enconpass the various bodi es corporate,
but declined to so far extend the termw th respect to its
definition of “plaintiff.”

In addition, the legislative history underlying HRS
chapter 634J strongly suggests that corporations are excl uded
fromthe purview of the chapter:

[ YJour Committee [on Judiciary] is also

concerned that the definition of a vexatious

[itigant may bar certain groups such as

environmental i sts or Native Hawaiians from

filing legitimate claims. 1t should be

clarified that a vexatious litigant is a

person and a plaintiff. Your Commttee,

therefore, has anmended the neasure by

replacing “on the plaintiff’s own behal f”

with “in propria persona” which has been

defined to mean "on the person’'s own behal f
acting as plaintiff."
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Hse. Stand. Comm Rep. No. 1178, in 1993 House Journal, at 1473
(enmphases supplied).

G ven SM’'s corporate status, the circuit court erred
in determning that it was a vexatious litigant under HRS chapter
634)J. W therefore vacate the circuit court’s designation and
its prefiling order against SM.

Qur discussion relating to SM al so indicates that
Smth, as a matter of law in the context of this case, could not
be a vexatious litigant.

Under HRS § 634J-1, only a plaintiff may be deened a
vexatious litigant: “Vexatious litigant neans a plaintiff[.]”

Al so, the legislative history just quoted expressly clarified

that “a vexatious litigant is a person and a plaintiff.” Hse.

Stand. Comm Rep. No. 1178, in 1993 House Journal, at 1473
(enmphasi s supplied). Both houses of the |egislature so intended:
“Your Conmmittee [on Judiciary] has anended the bill to clarify

that the definition of vexatious litigant is linmted to the

plaintiff.” Sen. Stand. Comm Rep. No. 467, in 1993 Senate
Journal, at 978 (enphasis supplied).

Further, the protections of HRS § 634J-2 apply only
against a “plaintiff.” And a HRS 8 634J-7 prefiling order, which
can only “prohibit[] a vexatious litigant fromfiling any new

litigation in the courts of this State on the litigant’s own

behal f without first obtaining | eave” (enphasis supplied),

-20-



suggests that the chapter desires and does not intend to inhibit
the presunptively salutary internediation of counsel

Smth was acting here as attorney of record for SM and
Abastillas. He was not a plaintiff and therefore could not be
deened a vexatious litigant under HRS chapter 634J.

In defending the circuit court’s designation,
def endants suggest that Smth was the de facto plaintiff in this
case, a sort of Svengali to the de jure but nerely pro forma
plaintiffs. Defendants’ (other than Eggers) Answering Brief at

27-29 (citing Wolfgramv. Wells Fargo Bank, 53 Cal. App. 4th 43

(Cal. Ct. App. 1997); In re Shieh, 17 Cal. App. 4th 1154 (Cal.

Ct. App. 1993));°% Defendant Eggers’ Answering Brief at 18-20

(citing, however, no authority for the proposition).

o The citations relied upon by the defendants do not, however,

support their argument.

In re Shieh, 17 Cal. App. 4th 1154 (Cal. Ct. App. 1993), involved
an attorney plaintiff —- previously deemed a vexatious litigant numerous times
under the cognate California statute — who filed yet another duplicative
lawsuit. Though he was represented by counsel in the latter suit and could
not by the terms of the prospective relief statute be prohibited fromfiling
further lawsuits without |leave if he was represented by counsel, the court
neverthel ess found that his attorneys thus far had been “nmere puppets” and
barred himfromso filing, whether pro se or represented. |d. at 1167-68. In
doi ng so, however, the court acknow edged that “[t]his case . . . breaks the
mold.” 1d. at 1167. The pertinent point here is that Shieh’s attorneys were
not held to be vexatious litigants along with him as defendants here urge
with respect to Smth as attorney for SM and Abastill as.

Wolfgram v. Wells Fargo Bank, 53 Cal. App. 4th 43 (Cal. Ct. App

1997), nerely cites Shieh. 1d. at 58. Wlfgram was himself an attorney
plaintiff, “who styles hinmself ‘philosopher and bl acklisted attorney[.]'" Ld.
at 47. However, the prefiling order imposed upon Wbl fgram prohibited himfrom
filing new lawsuits without |eave only if pro se, in accordance with the
prospective relief statute. |d. at 47-48
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The circuit court’s ruling indicates that it accepted the

def endants’ suggestion: “[T]he Court finds and concl udes that
the plaintiffs and their attorneys [sic] are vexatious litigants,
that they have been, in effect, pro se litigants all of this
time, although they appear to have been represented by
counsel[.]” Indeed, this court has acknow edged sonme suspi cions

inthis direction. Standard Managenment, Inc. v. Kekona, No.

18388 at 19 n.11 (Haw. App. Nov. 25, 1997) (nmem).’

However, given the categorical |anguage of the statute
and the enphatic statenments of intent in the |egislative history,
we do not feel we can put so creative an interpretation upon the
statutory definition of “plaintiff”: “[T]he person who
commences, institutes or maintains litigation or causes it to be

comrenced, instituted, or maintained, including an attorney at

law acting on the attorney’s own behalf.” HRS § 634J-1 (enphasis

supplied). |If the legislature could envision that defendants
m ght need protection froman attorney openly litigating pro se,

HRS 8§ 634J-1 (“‘[i]n propria persona nmeans on the person’s own

behal f acting as plaintiff” (enphasis supplied)),® it could al so

v Wth respect to SM#1, we noted that, “[a]lthough Jack C. Morse is
listed as the attorney for SM and [Abastillas], and Smith is listed as the
attorney for Smith, all briefs are in the same distinctive typeface, and al
briefs involve sonme degree of cross-reference. Thus, it is logical to
conclude that the briefs were all prepared by one attorney, or by two
attorneys working closely together.” Standard Management, Inc. v. Kekona, No.
18388 at 19 n.11 (Haw. App. Nov. 25, 1997) (nem).

El Lest we be tenpted to freelance with the semantics of the | ast
phrase of the statutory definition of “plaintiff” — “including an attorney at

(continued...)

-22-



envision that an attorney mght litigate from behind the

plaintiff’s veil, so to speak, and provide clear and express
protections akin to piercing the corporate veil. It did not so
provide. If it did not so envision, it is not ours but the

| egislature’s prerogative to address abusive litigation scenarios
per haps unforeseen at the tine of the chapter’s enactnent.

Hence, we conclude that the circuit court also erred in
determning that Smith was a vexatious litigant. W therefore
vacate the circuit court’s designation and its prefiling order
against Smth

Abastillas, on the other hand, is a vexatious litigant,
and the circuit court did not err in so designating her.

Because Abastillas was represented by counsel here and
in her previous cases, the definitions of “vexatious litigant”
contained in HRS 88 634J-1(1)-(3) are not applicable to her, as
those provisions require that the plaintiff was previously or is
proceedi ng pro se. Thus, in order for the chapter to operate
agai nst Abastillas, she nmust conme within the definition of a

vexatious litigant under HRS 8§ 634J-1(4).

&(...continued)
| aw acting on the attorney’'s own behal f[,]” HRS § 634J-1 — in order to
conclude that it nmeans an attorney acting as such de jure but as plaintiff de
facto, we must remenber that the |legislature clearly intended the phrase to
mean an attorney plaintiff pro se: “Your Commttee [on Judiciary] has amended
the bill to clarify that the definition of vexatious litigant is limted to
the plaintiff. Your Committee also notes that the bill is derived froma
California statute which contains the latin phrase 'in propria persona’ rather
than ‘on the person’s own behal f’. This change of wording is not intended to
nodi fy the meaning of the statute.” Sen. Stand. Comm Rep. 467, in 1993
Senate Journal, at 978 (enphasis supplied).
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That provision defines “vexatious litigant” as a
plaintiff who

[ h]as previously been declared to be a

vexatious litigant by any state or federal

court of record in any action or proceeding

based upon the sanme or substantially simlar
facts, transaction, or occurrence.

Despite her strenuous argunents to the contrary,
Abastillas has indeed been declared a vexatious litigant by a

state or federal court of record. In Abastillas v. Kekona, 87

Hawai ‘i 446, 958 P.2d 1136 (1998), no |l ess than the Hawai i
Suprenme Court opined that Abastillas had “engaged in a pattern of

frivolous and vexatious litigation.” 1d. at 449, 958 P.2d at

1139. And Abastillas was one of the plethora of satellite

actions, including this SM#2, that were spun out of SM #1.

Hence, Abastillas and this case are “based upon the sane or
substantially simlar facts, transaction, or occurrence.” HRS
§ 634J-1(4).

The circuit court therefore correctly determ ned that
Abastillas was a vexatious litigant.

However, in granting the relief afforded by HRS
8 634J-7(a), the circuit court appeared to bar Abastillas from
filing, without | eave, any new State |litigation against the
defendants. But a HRS 8§ 634J-7(a) prefiling order prohibits a
vexatious litigant from*“filing any new litigation in the courts

of this State on the litigant’'s own behalf wi thout first

obtaining |l eave[.]” (Enphasis supplied.) W do not believe that
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t he enphasi zed phrase is surplussage, especially in light of the

chapter’s definition of “in propria persona” as “on the person’s

own behalf acting as plaintiff.” HRS 8§ 634J-1 (enphasis
supplied). See also Sen. Stand. Comm Rep. No. 467, in 1993
Senate Journal, at 978 (“the bill is derived froma California
statute which contains the latin phrase ‘in propria persona’

rather than ‘on the person’s own behalf’. This change of wording

is not intended to nodify the neaning of the statute.” (enphasis

supplied)); Wlfgram 53 Cal. App. 4th at 58 (that prefiling
orders under California’ s vexatious litigant statute apply only
to pro se litigants “reflects the reality that a | awer is often
t he best judge of the nmerits of a proposed suit”).?®

We therefore affirmthe circuit court’s determ nation
that Abastillas is a vexatious litigant. However, we vacate its
prefiling order against Abastillas and remand for inposition of
restrictions consonant with HRS § 634J-7.

We realize that the foregoing hol dings severely [imt
the efficacy and relieve two of the three targets of the
prefiling order restrictions inposed in the circuit court’s

judgnment. But they should in no way be interpreted as a

£ The exampl e of Shieh, supra, does not convince us to expand the

scope of prefiling orders under HRS 8 634J-7 to include new |awsuits filed by
a vexatious litigant represented by counsel. As the court in Shieh

recogni zed, such a radical expansion of the meaning of the vexatious litigant
statute “breaks the mold.” Shieh, 17 Cal. App. 4th at 1167. The di scussion
infra explains why such a radical departure is neither authorized by HRS
chapter 634J nor necessary to prevent litigation abuses such as those in this
case.
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derogation of our conclusion that SM#2 was egregiously frivol ous
and abusive, and that the defendants therein suffered condign
prejudi ce. Qur hol dings were informed, however, and nust be
understood, in light of the intended purpose of HRS chapter 634J.
Wil e the chapter was intended to address sone of the abuses that
occurred in this case, it was sinply not intended to address them
all. Its primary concern is the particular problens posed by the
pro se plaintiff.

As the legislative history confirns, HRS chapter 634J
was “derived froma California statute[.]” Sen. Stand. Comm
Rep. No. 467, in 1993 House Journal, at 978. The California
cognate, Cal. Gv. Proc. Code 8§ 391 et seq., was adopted to
address the particular problem*“created by the persistent and
obsessive litigant, appearing in pro per. [in propria personal,
who has constantly pending a nunber of groundl ess actions,
soneti mes agai nst judges and other court officers who were
concerned in the adverse decisions of previous actions.”
Wl fgram 53 Cal. App. 4th at 48 (citations and internal
gquotation marks omtted). The legislative history of HRS chapter
634J al so speaks al nost exclusively to the problem of the pro se
[itigant. See Hse. Stand. Conm Rep. 1178, in 1993 House
Journal, at 1473, passim Sen. Stand. Comm Rep. No. 467, in 1993

Senat e Journal, at 978, passim
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Al though we realize, and this case illustrates, that
the chapter as witten cannot be all things to all victins of
abusive litigation in all cases of such, this does not nean that
we should arrogate to ourselves the privilege of “interpreting”
the statute as such, by, for exanple, treating attorney as party
or corporation as living person, or by affirmng prefiling orders
not confined to pro se suits. That may be abstract justice in
this particular case, but it is not the |aw.

Nor need we. As the California courts point out, other
provi sions of |aw can protect against abusive litigation
perpetrated by those not subject to laws |ike HRS chapter 634J:
“The restriction of section 391, subdivisions (b)(1)(2), to
persons proceeding in propria persona is not arbitrary or
unreasonabl e. Attorneys are governed by prescribed rul es of
ethics and professional conduct, and, as officers of the court,
are subject to disbarnent, suspension, and other disciplinary
sanctions not applicable to litigants in propria persona.”

Taliaferro v. Hoogs, 236 Cal. App. 2d 521, 527 (Cal. Dist. C

app. 1965). See also Wl fgram 53 Cal. App. 4th at 59 (citing

Taliaferro for “the soundness of the Legislature’ s distinction
between in propria persona suits and suits filed by attorneys”).
For exanple, HRCP Rule 11 allows the court to | evy sanctions upon

an attorney and/or the party represented, whether the party be a
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natural person or a body corporate, for abusive litigation
practices.

In this connection, we observe that sone of the
defendants here, in their notion to dismss, did ask for HRCP
Rul e 11 sanctions against Smth, SM and Abastillas. They also
asked the circuit court to refer Smith to the disciplinary
counsel for disciplinary action. It appears that the circuit
court did not address these requests during the hearing on the

notions to dismss or inits order granting the notions.

IITI. CONCLUSION.

Accordingly, we vacate the circuit court’s designation
of SM and Smth as vexatious litigants. W affirmthat
designation as to Abastillas. W vacate all appurtenant
prefiling orders under HRS 8 634J-7 and remand for proceedi ngs
consistent wwth this opinion. The circuit court’s June 4, 1999

judgment is affirmed in all other respects.
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