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OPI NI ON OF THE COURT BY NAKAYAMA, J.

The present appeal arises froman extended di spute over
the water distributed by the Waizhole Ditch System a nmjor
irrigation infrastructure on the island of Oahu supplying the
island’s | eeward side with water diverted fromits w ndward side.
In 1995, this dispute culmnated in a contested case hearing of
her et of ore unprecedented size, duration, and conplexity before
appel | ee Comm ssi on on Water Resource Managenent (the
Commi ssion). At the hearing, the Conm ssion considered petitions
to anend the interiminstreamflow standards for wi ndward streans
affected by the ditch, water use permt applications for various
| eeward of f stream pur poses, and water reservation petitions for
both instream and of fstream uses. The Comm ssion issued its
final findings of fact (FOFs), conclusions of |aw (CQOLs),
deci sion and order (D& (collectively, final decision or
deci sion) on Decenber 24, 1997.

Parties on appeal include: the Conmm ssion;
appel | ee/ cross-appel | ant Estate of Janmes Canpbel |l (Canpbell
Estate); appellants Cty and County of Honol ul u Pl anni ng
Departnent and Board of Water Supply (collectively, the GCty);
appel | ees/ cross-appel | ants Departnment of Agriculture (DOA) and
Depart nent of Land and Natural Resources (DLNR), State of Hawai ‘i
(collectively, DOA DLNR); appellee/cross-appellant Dol e Food
Conmpany, Inc./Castle & Cooke, Inc. (Castle); appellee Hawaii Farm
Bureau (HFB); appellant Hawaii’s Thousand Friends (HTF);
appel | ant Kanmehaneha School s Berni ce Pauahi Bi shop Estate (KSBE);
appel | ee/ cross appell ant Land Use Research Foundation (LURF);

appel | ee N honkai Lease Co., Inc. (N honkai); appellee/cross-



appel  ant Puwu Makakilo, Inc. (PM); appelleel/cross-appell ant

Robi nson Estate (Robinson); appellants Wi zhol e- WAi kane Conmuni ty
Associ ation, Haki pu'u Chana, and Ka Lzhui Hawai‘i (collectively,
WACA) ; and appellee United States Departnent of the Navy (USN)

We have carefully reviewed their argunents in light of the entire
breadth of this state’s | egal nmandates and practical demands.

For the reasons fully explained below, we affirmin part and
vacate in part the Conmm ssion’ s decision and remand for further
proceedi ngs consistent with this opinion.

I. BACKGROUND
A | NTRODUCTI ON

The Wai shole Ditch Systemcollects fresh surface water
and di ke-i npounded ground water?! fromthe Kool au nountain range
on the windward side of the island of Oahu and delivers it to
the island’ s central plain. Beginning in Kahana Valley, the
coll ection portion of the system proceeds al ong the wi ndward side
of the Kool aus, then passes under the Koolau crest to the
| eeward side at the North Portal. The section of the system
known as the \Wai zhol e Main Bore or Tunnel extends fromthe North
Portal to the Tunnel’s leeward exit, South Portal Adit 8 (Adit
8). The delivery portion of the system begins at Adit 8 and
wi nds through the plain of Central Oahu. Measured at Adit 8,
the system devel ops approximately 27 mllion gallons a day (ngd).

The ditch systemwas built in significant part from

1913 to 1916 to irrigate a sugar plantati on owned and operated by

1 See generally Reppun v. Board of Water Supply, 65 Haw. 531, 533, 656
P.2d 57, 60 (1982) (“The geological structure of the Kool au mountains of Oahu
enabl es parts thereof to act as natural reservoirs of fresh water; these
natural storage conpartments are called di ke conmpl exes or systens.”).
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CGahu Sugar Company, Ltd. (OSCo). Until the plantation ceased
operations in 1995 OSCo used nuch of the ditch’s flow, in
addition to a substantial supply of ground water punped fromthe
Pear| Harbor aquifer. At the time of this appeal, various
| eeward parties still retained, but were not using, well permts
to punp approxi mtely 53 ngd of |eeward ground water.

Diversions by the ditch systemreduced the flows in
several wi ndward streans, specifically, Wizhole, Wianu,
Wai kane, and Kahana streans, affecting the natural environnment
and human communiti es dependent upon them Dimnished flows
i npaired native streamlife and may have contributed to the
decline in the greater Kanewohe Bay ecosystem including the
of fshore fisheries. The inpacts of stream diversion, however,
went | argely unacknow edged until, in the early 1990s, the sugar

i ndustry on Oahu cane to a cl ose.

B. PROCEDURAL HI STORY

On July 15, 1992, the Conmm ssion designated the five
aqui fer systens of Wndward Oahu as ground water managenent
areas, effectively requiring existing users of \Wizhole Ditch
water to apply for water use permts within one year of that

date.? In June 1993, the Wi zhole Irrigation Conpany (WC), the

2 See Hawai ‘i Revised Statutes (HRS) ch. 174C, pt. IV (1993 & Supp.
1999) (“Regul ation Of Water Use”). HRS § 174C-41(a) (1993) states:

When it can be reasonably determ ned, after conducting
scientific investigations and research, that the water
resources in an area may be threatened by existing or
proposed withdrawals or diversions of water, the conmm ssion
shal |l designate the area for the purpose of establishing
adm ni strative control over the withdrawals and diversions
(continued. ..



operator of the ditch system filed a conmbi ned water use permt
application for the existing users of ditch water. In August
1993, OSCo announced that it would end its sugar operations,
signaling the immnent availability of the ditch water used by
CSCo and raising the question of its future allocation.

Conflict ensued. On Novenber 4, 1993, DOA filed a
petition to reserve® the ditch flow for agricultural uses. The
Ofice of Hawaiian Affairs (OHA), WACA, KSBE, and the Depart nent
of Hawaiian Honel ands also filed petitions to reserve water. On
Decenber 7, 1993, WACA petitioned to anmend upward the interim
instream fl ow standards for the Wndward Oahu streans affected

by the ditch (WIFS);* OHA filed a simlar petition on February

2(...continued)
of ground and surface waters in the area to ensure

reasonabl e- beneficial use of the water resources in the
public interest.

HRS § 174C-48(a) (1993) provides that: “No person shall make any withdrawal
di versi on, inpoundnment, or consunptive use of water in any designated water
managenment area wi thout first obtaining a permt fromthe comm ssion.”

“Exi sting uses,” however, may continue pending application for a water use
permt. See id. HRS § 174C-50(c) (1993) requires that permt applications
for “existing uses” be made within one year fromthe effective date of water
managenment area designation

3 HRS § 174C-49(d) (1993) states:

The comm ssion, by rule, may reserve water in such
| ocations and quantities and for such seasons of the year as
in its judgnment may be necessary. Such reservations shal
be subject to periodic review and revision in the |ight of
changed conditions; provided that all presently existing
| egal uses of water shall be protected

4 See HRS ch. 174, pt. VI, 8 174C-71 (1993) (“Instream Uses Of Water”).
HRS § 174C-71 reads in relevant part:

Protection of instream uses. The conmm ssion shal
establish and adm nister a statewi de instream use protection

(continued. . .)



4...continued)
program . . . In the performance of its duties the
comm ssion shall:
(1) Establish instream flow standards on
a stream by-stream basis whenever necessary to
protect the public interest in waters of the
St at e;

(2) Establish interiminstreamflow
st andar ds;

(A) Any person with the
proper standing nmay petition the
comm ssion to adopt an interim
instream fl ow standard for streamns
in order to protect the public
interest pending the establishment
of a permanent instream fl ow
st andar d;

(B) Any interiminstreamflow
standard adopted under this section shal
term nate upon the establishment of a
permanent instream fl ow standard for the
stream on which the interim standards were
adopt ed;

(C) A petition to adopt an
interiminstream fl ow standard under
this section shall set forth data
and information concerning the need
to protect and conserve beneficia
instream uses of water and any other
rel evant and reasonable information
requi red by the conm ssion;

(D) In considering a petition
to adopt an interiminstreamfl ow
standard, the conmm ssion shall weigh
the importance of the present or
potential instream values with the
i nportance of the present or
potential uses of water for

noni nstream purposes, including the
econom c i mpact of restricting such
uses;

(E) The commi ssion shall grant or
reject a petition to adopt an interim
instream fl ow standard under this section
wi t hin one hundred eighty days of the date
the petition is filed. The one hundred
ei ghty days may be extended a maxi mum of

(continued. ..



28, 1995. KSBE and Castle also filed separate water use permt
applications specifically requesting water drawn by the ditch
system from | ands they owned. The petitions to anmend the WIFS
and the permt applications collectively exceeded the entire flow
of the ditch

In May 1994, the Conm ssion received conplaints that,
with the close of OSCo’s sugar operations, WC was discharging
unused ditch water into Central Oahu gulches. After hol ding an
I nvestigation and several neetings and considering an order to
show cause regarding WC s conti nuing waste of water, the

Commi ssion requested the parties involved to enter into

4...continued)

one hundred eighty days at the request of

the petitioner and subject to the approva

of the comm ssion;

(F) Interiminstream flow standards
may be adopted on a stream by-stream basis
or may consist of a general instreamflow
standard applicable to all streans within
a specified area;

(3) Protect stream channels from
alteration whenever practicable to provide for
fishery, wildlife, recreational, aesthetic,
sceni c, and other beneficial instream uses

(4) Establish an instream flow programto
protect, enhance, and reestablish, where
practicabl e, beneficial instream uses of water.
The comm ssion shall conduct investigations and
collect instream flow data including fishing
wildlife, aesthetic, recreational, water
quality, and ecol ogical information and basic
streanfl ow characteristics necessary for
determ ning instream fl ow requirements.

The comm ssion shall inplement its instreamflow
st andards when di sposing of water from state watersheds,
including that renoved by wells or tunnels where they may
affect stream flow, and when regul ating use of |ands and
waters within the state conservation district, including
wat er devel opment.



medi ati on. The nedi ati on agreenent and the Conm ssion’s
subsequent order dated Decenber 19, 1994 provided that WC woul d
continue to supply 8 ngd to the ditch, as neasured at the North
Portal, and release the surplus into the windward streans.

The interimrestoration of windward stream fl ows had an
i mmedi at e apparent positive effect on the stream ecol ogy. The
hi gher flows flushed out exotic fish species that were harm ng
native species by carrying parasites and di sease, conpeting for
food and space, and interfering with spawing rituals. Experts
saw excel l ent potential for the repopul ation of native stream
life such as ‘o'opu (goby), ‘spae (shrinp), and hihiwai (snail).5

On January 25, 1995, the Conmi ssion ordered a conbi ned
contested case hearing on the permt applications, reservation
petitions, and petitions to anend the WIFS. At a public hearing
on April 18, 1995, the Conm ssion received public testinony and
requests to participate in the consolidated hearing. The
Conmi ssion admtted a final total of twenty-five parties.

On July 14, 1995, the Commission’s staff submtted a
proposed order to bifurcate the contested case hearing. The
proposed order recomrended that the Comm ssion decide in a
separate proceeding the allocation of ground water drawn from
KSBE s Wai awa | ands in the Pearl Harbor aquifer sector on the
| eeward side of the Koolaus. On August 7, 1995, the Conm ssion
i ssued an order denying the proposed bifurcation order on the
grounds that the interrelated nature of the applications for

Wai zhol e Ditch water favored the consolidated process.

5 ee Mary Kawena Pukui & Samuel H. Elbert, Hawaiian Dictionary 68,
290-91 (rev. ed. 1986)



The Conmm ssion also held hearings to determ ne the
“existing uses” as of July 15, 1992, the date of the designation
of Wndward Oahu as a ground water nmanagenent area, that would
be allowed to continue pending a decision on the permt
applications, see supra note 2. On August 15, 1995, the
Commi ssion issued “Order Nunmber 8,” identifying the existing uses
and their respective interimallocations. “Order Nunber 10,7
dated Cctober 16, 1995, anended and clarified Order Nunmber 8,
al l owi ng 9.3698 ngd, as neasured at the North Portal, to flow
into the ditch until further order of the Conm ssion.

The contested case hearing commenced on Novenber 9,
1995. (Opening statenents and presentation of evidence continued
until August 21, 1996, spanning fifty-two hearing days and four
eveni ng sessions. The Conm ssion received witten testinony from
161 witnesses, 140 of whomalso testified orally, and admtted
567 exhibits into evidence. The parties presented cl osing
argurments from Septenber 18 to 20, 1996.

On July 15, 1997, the Commission released its proposed
decision, to which the parties submtted witten and oral
exceptions. VWile the Conm ssion was considering its final
decision, the state governor and attorney general publicly
criticized the proposed decision as inadequately providing for
| eeward interests. At about the same tine, the deputy attorney
general representing the Conm ssion was summarily dismssed. The
Commi ssion issued its final decision on Decenber 24, 1997. The
final decision differed fromthe proposed decision in various
respects, nost notably in its increasing the anount of water
allocated to | eeward permttees by 3.79 ngd.

C. THE FI NAL DECI SI ON
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The Comm ssion’s final decision consisted of 1,109
FOFs, an extensive |egal discussion section styled as COLs, and a
D&O expl ai ning at |l ength the Conm ssion’s disposition. The
foll owi ng summary highlights the prom nent elenents of the
Comm ssion’s anal ysis and decision; specifically contested FOFs
and COLs appear in the relevant discussion sections of this
opi ni on.

In its COLs, the Conm ssion surveyed the | aw of water
in Hawai i, as established in the Hawai‘i Constitution, State
Water Code (the Code), and common | aw, focusing particularly on
the “public trust doctrine.” As a preface to its determ nation
of the WIFS, the Conm ssion concluded that:

Under the State Constitution and the public trust
doctrine, the State's first duty is to protect the fresh
wat er resources (surface and ground) which are part of the
public trust res. Haw. Const. Art. Xl, 8§ 7; Robinson v.
Ariyoshi, 65 Haw. [641,] 674[, 658 P.2d 287, 310 (1982)].
The duty to protect public water resources is a categorical
i mperative and the precondition to all subsequent
consi derations, for without such underlying protection the
natural environment could, at some point, be irrevocably
harmed and the “duty to maintain the purity and flow of our
waters for future generations and to assure that the waters
of our land are put to reasonable and beneficial uses” could
be endangered. 1d. However, the duty to protect does not
necessarily or in every case mean that all offstream uses
must cease, that no new offstream uses may be made, or that
all waters nmust be returned to a state of nature before even
the first Hawaiians arrived in these islands and diverted
stream water to grow taro. The particular |evel of
protection may vary with circumstances and fromtime to
time; but the primary duty itself remains.

COLs at 11. The Commi ssion identified Wndward Oahu ground

wat er and streans and Kaneohe Bay as “part of the public trust

res . . . subject to review under the State' s public trust

responsibility as expressed in the State Water Code.” [d. at 31.
The Comm ssion acknow edged its duty under the Code to

11



establish instreamflow standards in instituting a program for
i nstream use protection, see supra note 4. The Comm ssion found
that the interimrestoration of windward streamflows had a
“positive effect,” FOFs at 17-18, and that “generally, the higher
the vol une of instreamflow and cl oser the stream fl ow approaches
its natural pre-diversion levels, the greater the support for
bi ol ogi cal processes in the streamand its ecosystem” COLs at
32. Thus, according to the Conm ssion, “in general, it is
expected that additional flows to the streans would increase the
native biota habitat.” FOFs at 17.

A nore conclusive determ nation of the necessary
instream fl ows, however, remained elusive. The Conmm ssion

expl ai ned:

The Comm ssion has found it difficult to quantify an
instream fl ow that corresponds to a biological condition for
a given flora or fauna. As a result, the methods used on
the continental United States to determ ne an appropriate
instream fl ow have proven unsuitable in Hawaii

The Water Code provides for the establishment and
modi ficati on of both interim and permanent instream flow
standards on the assunption that scientific data wil
eventually provide firm knowl edge about streams upon which
to reach some permanent sol ution. Haw. Rev. Stat. § 174C-
71. Unfortunately, such firm know edge will require
consi derably nore work and is years away. Until that
scientific know edge is avail able, stream management
decisions will require a methodol ogy that recogni zes the
prelimnary and inconplete nature of existing evidence

G ven the long term work needed to define an
ecol ogically necessary flow in a particular stream the

Commi ssion will need to amend “interim’ instream flow
standards periodically until permanent standards can be
adopt ed.

From the | ong term vantage point of science, the
bi ol ogi cal and environnmental evidence regarding streans is
prelimnary. The data collection is just beginning. The

conclusions are tentative. |In some areas, experts are even
hesitant to offer opinions. For the foreseeable future, it
will be necessary to manage and protect streanms through a

system of working presunptions rather than on the basis of
firmscientific know edge

12



COLs at 16. The Conm ssion nonet hel ess mai nt ai ned:

Id. at 33

Where scientific evidence is prelimnary and not yet
concl usive regarding the management of fresh water resources
which are part of the public trust, it is prudent to adopt
“precautionary principles” in protecting the resource. That
is, where there are present or potential threats of serious
damage, | ack of full scientific certainty should not be a
basis for postponing effective measures to prevent
envi ronment al degradation. . . . In addition, where
uncertainty exists, a trustee’s duty to protect the resource
mtigates in favor of choosing presunptions that also
protect the resource.

(enphasi s added).

The Conmm ssion also reviewed the | egal requirenents for

i ssuance of water use permts under the Code.® Although the

various requests for water collectively exceeded the flow of the
ditch, the Comm ssion concluded that, “[a]t |east for the near

term water quantities in excess of the anended interiminstream

fl ow standard and subject to the conditions affecting

6 HRS § 174C-49(a) (1993) mandates:

To obtain a permt pursuant to this part, the
applicant shall establish that the proposed use of water:
(1) Can be accommodated with the

avai |l abl e water source;

(2) 1Is a reasonabl e-beneficial use as
defined in section 174C-3;

(3) WII not interfere with any existing
|l egal use of water;

(4) |Is consistent with the public
i nterest;

(5) |Is consistent with state and county
general plans and | and use designations;

(6) |Is consistent with county |and use

pl ans and policies; and

(7) WII not interfere with the rights of
the department of Hawaiian home | ands as
provided in section 221 of the Hawaiian Homes
Commi ssi on Act.

13



suppl enental flows[7] are available at the present tinme to
satisfy water use pernit applicants for those existing and future
of fstreamuses identified inthe [D&O . . . .” 1d. at 23.

Based on this conclusion, the Comm ssion further ruled that the
statutory requirenment of “reasonabl e-beneficial use”® could be
fulfilled, particularly with respect to agricultural uses, by a
“prima facie show ng” of reasonabl eness and consistency with the

public interest. 1d. at 24-25. The Conmm ssion reasoned:

[Iln this case, a variety of management and | ega
factors postpone the need to fully analyze the affirmative
“public interest” tests in the context of deciding
“reasonabl e beneficial use.” Among these factors are: 1)
the obligation not to waste; 2) the release into wi ndward
streams of permitted, but not used, ground water; 3) the
rel ease into wi ndward streans of unall ocated ground water;

4) the ditch operation and managenent plan; 5) conservation
measures; 6) the availability of alternative sources (ground
wat er and reusable wastewater);[°] 7) the four year non-use

7 As explained below, the Conmi ssion created a “buffer” of unallocated
water for initial release in the streans and future allocation for offstream
use.

8 HRS § 174C-3 (1993 & Supp. 1999) defines “reasonabl e-beneficial use”
as “the use of water in such a quantity as is necessary for econom c and
efficient utilization, for a purpose and in a manner which is both reasonable
and consistent with the state and county |and use plans and the public
interest.”

® The Commi ssion acknow edged that various |leeward parties had access
to |l eeward ground water. Canpbell Estate, for exanple, still held 35 nmgd in
well permts, FOF 788, and Del Monte was profitably using its own ground water
wells to irrigate lands for which it sought ditch water, FOF 793-74. The
Commi ssion also noted the limted use of reclaimed water for irrigation, but
concl uded that reclaimed water was not presently available, in view of
concerns regarding use of reclaimd water over potable aquifers and health
regulations limting such use to certain kinds of crops. FOF 677-786; D&O at
8. The Comm ssion, nevertheless, stated that it would “revisit and, if
appropriate, reduce existing ground-water permts if reclaimed water becones
avail able and is allowable, subject to econom c¢c and health considerations.”
D&O at 8.

14



ld. at 25.

“generally” consistent with the public interest

provi sions of the Code (Haw. Rev. Stat. § 174C-58);[] 8)
conpliance review (Haw. Rev. Stat. § 174C-58 [sic]);[' and
9) low near term demand. Thus, careful management may defer
the need to consider a higher |evel of scrutiny in analyzing
the “public interest” test until the time when there is

i nadequat e water for conpeting demands.

Where, finally, there is inadequate supply for
competing needs, both the “public interest” test and the
exam nation of “reasonabl eness” will require more than a
prima facie showing. As conpetition for water resources
increases, the analysis of both the public interest and of
reasonabl eness nust become both more rigorous and
affirmati ve. The counties will be required to articulate
their land use priorities with greater specificity. For
exampl e, even at the present time, there is more | and zoned
for various uses than avail able water to supply those
proposed uses. Thus, it is not sufficient to merely
conclude that a particular parcel of land is properly zoned
and that the use is “beneficial.” That m nimal conclusion
may be i nadequate to resolve situations in which conpetitive
demand exceeds supply. Further analysis of public interest
criteria relevant to water (e.g., conservation, alternative
uses, conparative public costs and benefits) will be
needed. [ *3]

Agricul tural uses, the Conmm ssion concluded, were

10 HRS § 174C-58 (1993) provides in relevant part:

Revocation of permits. After a hearing, the
comm ssion may suspend or revoke a permt for:

(4) Partial or total nonuse, for reasons other than
conservation, of the water allowed by the permt for a
period of four continuous years or nore.

“wher e adequate

1 HRS § 174C-56 (1993) states in relevant part: *“At |east once every
twenty years, the comm ssion shall conduct a comprehensive study of al
permts issued under this chapter to determ ne whether the conditions on such

permts are

being conplied with.”

12 El sewhere in its decision, the Conm ssion maintained that its

determ nation of current water availability did not necessarily “mean that
[City’s] projected growth demands [coul d]

water; rather, the [City's] projected needs will require even greater

anal ysis.”

Id. at 23.

15
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water [wa]s available.” 1d. at 26. |In times of scarcity and
conpetition, however, “the standard of review [woul d] be higher.”
Id. at 26-27. Existing golf course and other nonagricul tural
uses were “already subject to this higher standard, in |ight of

hi gher uses for wi ndward surface water, including retaining the
water in the streans.” |d. at 27. The Conmi ssion subjected al
permts to “conditions providing for streamrestoration if the
Conmi ssi on determ nes that additional water should be returned to
the streans.” D&O at 30.

The Conmi ssion recognized its statutory duty, when
consi dering conpeting water use permt applications, to approve
the application that “best serves the public interest.”® 1In the
Conmi ssion’s view, an inherent conflict existed between the
permt applications, reservation petitions, and petitions to
amend the WIFS, but “[a]fter the evidence was wei ghed and
reasonabl e beneficial uses eval uated, the scope of conpetition
narrowed significantly.” COLs at 28. The Conmmi ssion, however,
did indicate certain general priorities between types of uses.
For exanpl e, because use of brackish water or treated effl uent
over the ‘Ewa Plain would not harmthe underlying caprock

aqui fer, and transporting water across the island “further

13 HRS § 174C-54 (1993) states:

Competing applications. If two or nore applications
whi ch otherwi se comply with section 174C-49 are pending for
a quantity of water that is inadequate for both or all, or

which for any other reason are in conflict, the comm ssion
shall first, seek to allocate water in such a manner as to
accommpdat e both applications if possible; second, if mutua
sharing is not possible, then the conm ssion shall approve
t hat application which best serves the public interest.

(Emphasi s added.)
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reduces the protection afforded the stream ecosystem by keepi ng
water in its area of origin,” use of ditch water over the ‘Ewa
Pl ain caprock for new nonagricul tural uses was “presunptively
di sfavored.” [d. The Conm ssion al so stated:

Ot her non-agricultural uses in | eeward Oahu for golf
course and | andscapi ng uses which could utilize avail able
ground water or treated effluent also carry a heavy burden
to show why stream water should be diverted out of its
wat er shed of origin, even though central Oahu is closer to
wi ndward Oahu than the Ewa Pl ain. In the short term
uncertainty regarding the use of treated effluent over a
pot abl e aquifer, existing infrastructure to nove Wi ahol e
Ditch system water, and the need to study instream flow
needs all mtigate in favor of continuing the use of
Wai ahol e water for 1992 uses

Li kewi se, the continued use of Wi ahole Ditch water
t hrough the existing ditch systemto preserve agriculture in
central Oahu on lands in sugar production in 1992

(“footprint” |lands) as well as on other lands in centra
Oahu suitable for agriculture has important val ue. I f and
until treated effluent or ground water is available, the

State has a strong interest in retaining agriculture on
these |l ands. \Where instream flow val ues may be protected
and offstream agricultural uses maintained, both “uses” are
accommpdated in the manner promoted by Haw. Rev. Stat.

§ 174C-54.

1d. at 28-29.

Havi ng di scussed the | egal grounds for its deci sion,
t he Commi ssion apportioned the Waizhole Ditch water as foll ows.
The Conmmi ssion granted in part and denied in part W\MCA's and
OHA' s petitions to amend the WIFS, deeming it “practicable” to
restore a total of 6.0 ngd to wi ndward streans, id. at 19, “nore
t han 25% of the average total Wi ahole Ditch flow neasured at the
North Portal (23.3 ngd),” id. at 33. Specifically, the
Comm ssion added 4.0 ngd to the 3.9 ngd “@0 base flow 4 of

14 The “Q90 base flow’ represents the mininmum flow of a stream equal ed
or exceeded at |east 90 percent of the tinme. D&O at 2. The Comm ssion’s use
of the Q90 base flow stens fromits observation that “[r]Junoff dom nates

(conti nued. . .)
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Wai zhole Streamand 2.0 ngd to the 0.5 ngd @O0 base fl ow of

Wai anu Stream a tributary of Wi zhole Stream D& at 3. The
Conmi ssi on thus increased the conbi ned base fl ow of Wi zhol e and
Wi anu Streans to 10.4 ngd. 1d. The Conmmi ssion neither

nmenti oned, nor nade any provision for, the instreamfl ow of

Wai kane Stream

The Conm ssion set aside a total of 13.51 ngd for
| eeward of fstreamuses: 12.22 ngd for “agricultural” uses and
1.29 for “other” uses. |d. at 6-7, 22. Leeward water uses woul d
be measured according to average use over a twelve-nonth period,
or the “twelve nonth noving average” (12-MAV). 1d. at 12. The
12- MAV, the Conm ssion el aborated, “allows for seasonal
fluctuation, and is generally used for all water use reporting
requi renents by the Comm ssion.” |d.

In calculating the 12.22 ngd “agricul tural allowance,”
the Commi ssion prelimnarily found that “2,500 gallons per acre
per day (gad) is a reasonable duty of water for diversified
agriculture.” 1d. at 6. The Conmission |left the gad figure open
to future evaluation and adjustnent, noting that it tended
towards “the lower end of the range of estinates” due to the
incipient state of diversified agriculture operations and “a | ack
of data on actual uses.” [|d. “There was evidence for both

hi gher and | ower quantities,” the Comm ssion stated, but “the
flexibility in operational requirenents and the duty not to waste
shoul d provide the appropriate safeguards in either direction.”

CCLs at 25.

¥(...continued)
stream flow in Hawaii and is responsible for highly variable stream fl ows.
In Hawaii, streans exceed average flow just 10% of the time.” COLs at 16.
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The 12.22 ngd agricultural allowance consisted of 10.0
mgd for former OSCo sugarcane |l ands currently used for
diversified agriculture (approximately 4,000 acres supplied at
2,500 gad), and 2.22 ngd for Castle’ s agricultural |ands
(approximately 1,552 acres supplied at the | esser of 2,500 gad or
t he amount requested). D& at 6-7. O the 12.22 nygd total, the
Comm ssion allocated 10.64 ngd in water use permts, calcul ated
by multiplying the 4,915 acres in “existing use” under Orders
Nunber 8 and 10 by the |l esser of 2,500 gad or the anount
requested. 1d. at 7. The remaining 1.58 ngd was designated a
“proposed agricultural reserve,” which would becone avail abl e for
agricultural use permts if confirmed through the requisite
rul emaki ng procedures, see supra note 3. D& at 7. The
Comm ssi on expressly prohibited unauthorized “doubl e counting” of
wat er all ocations, or the use of Pearl Harbor ground water on the
sane | ands to which permits to use Waizhole Ditch water applied,
and noted that it could suspend or revoke permts for ground
wat er from the Wai pahu-\Wai awa aqui fer systemafter four years of
partial or total nonuse, see supra note 10. D&O at 8.

Nonagri cul tural or “other” uses, including uses by a
state prison, a cenetery, and two golf courses, PM and MIil an
Golf Club, received 1.29 ngd in permt allocations. The
Comm ssi on, however, granted PM’'s use of 0.75 ngd “subject to
special requirenments including a duty to seek alternative sources
where they are reasonably available in the near future.” COLs at
25. The Conmi ssion |ikew se inposed on MIlilani Golf Course the
duty to use alternative sources when they becane reasonably
available. 1d.

The Comm ssion also created a “non-permtted ground
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wat er buffer” of 5.39 ngd, intended for initial release in the
w ndward streans, but available for offstreamuses as a secondary
source after the 1.58 ngd proposed reserve. 1d. at 33-34.
Applicants for the buffer water would not be required to petition
to amend the WIFS. D&O at 11. The Conmi ssion, however, would
take a “‘hard |l ook’ at the best available scientific and stream
fl ow data and deci de whet her an anmendnent to the [WIFS] is
needed” before approving any application and would issue al
permts subject to “conditions providing for streamrestoration
if the Conm ssion determ nes that additional water should be
returned to the stream” CCLs at 34.

Prelimnarily, therefore, the Conm ssion released into
w ndward streans, in addition to the 6.0 ngd added to the WIFS,
a “supplenental flow of 6.97 ngd or nore, consisting of the 5.39
ngd buffer, the 1.58 ngd proposed reserve, and any water
authorized for use in water use permts but not actually used,
whi ch the Conm ssion mandated would remain in w ndward streans
“to avoid unlawful waste.” 1d. The Conm ssion expl ained that
“[t]hese supplenental flows will provide a field test to nonitor
and scientifically study the streans. As these suppl enenta
flows may be permtted for offstreamuses and the actual stream
fl ow reduced frompresent |levels, scientific studies will be
conducted to exam ne the inpact of reducing streamflows.” 1d.

The Comm ssion announced its plan to establish
techni cal advisory commttees, representing a cross-section of
interests, to undertake tasks such as assessing the
i npl enentation of the final decision, determning the feasibility
of using treated wastewater over potable aquifers, and

recommendi ng studi es, conservation nmeasures, and nonitoring
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pl ans. D&O 4-5. Parties receiving permts to use Wi zhole Dtch
water on their lands would be required to “prepare, or contract
for, a portion of the studies and nonitoring activities resulting
fromthis order,” contributing funds on a pro rata basis
according to the anount of water used. 1d. at 10. The

Conmi ssion woul d establish a commttee “to recommend a reasonabl e
anmount for the funding and coordi nate and set up the mechani sm
for the collection, accounting, and distribution of the funds.”
Id.

Several of the Comm ssion’s denials of water use
requests are relevant to the present appeal. The Conm ssion
rejected DOA's 0.75 ngd permt application for a planned
agricultural park “wi thout prejudice to [reapplication] when DOA
can denonstrate that actual use will conmence within a reasonabl e
time frane.” 1d. The Comm ssion denied KSBE s requested
al l ocation for golf-course and | andscapi ng uses in connection
with its planned Wai awa by Gentry residential devel opnent,
stating that “[KSBE] nmay apply for additional water . . . [upon
receiving] the proper |and use classification, devel opment plan
approval s, and zoni ng changes and [denpnstrating] that actual use
of water will commence within a reasonable tine frane for a
proposed project.” COLs at 27.

The Conm ssion also declined to grant WC s request for
2.0 ngd to conpensate for the “operational |osses” of the ditch
system due to factors such as evaporation and | eakage. D&O at
11. The Comm ssion nonet hel ess observed that, until it
desi gnat ed the Kahana wat ershed as a surface water nanagenent
area, the 2.1 ngd of “non-regul ated” Kahana surface water drawn

by the ditch woul d approximately cover such |osses. [d. at 12.
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The Comm ssion proffered that, after designating Kahana as a
surface water managenent area and receiving water use permt
applications for the water, it “may consider deducting the
operational |osses fromthe non-permtted ground water.” 1d.

In all, of the 27 ngd total flow of the ditch, as
measured at Adit 8, the Comm ssion assigned 14.03 ngd to
permtted | eeward agricultural and nonagricul tural uses and
“system | osses.” For the near term the Conm ssion rel eased
12.97 nmgd in windward streanms. However, 6.97 ngd of this 12.97
ngd remai ned avail able for offstream| eeward uses as a “proposed
agricultural reserve” or “non-permtted ground water buffer.”
The present appeal followed.

II. STANDARD OF REVIEW

Hawai ‘i Revised Statutes (HRS) 8§ 174C 12 (1993)
provides: “Judicial review of rules and orders of the conm ssion
under this chapter shall be governed by [HRS] chapter 91 [the
Hawai ‘i Adm ni strative Procedures Act, or HAPA]. Trial de novo
is not allowed on review of conm ssion actions under this
chapter.” Regarding appeals from agency decisions generally,
this court has stated:

This court’s reviewis . . . qualified by
the principle that the agency’s decision carries
a presunmption of validity and appell ant has the
heavy burden of making a convincing showi ng that
the decision is invalid because it is unjust and
unreasonable in its consequences. Konno v.
County of Hawai‘i, 85 Hawai‘i 61, 77, 937 P.2d
397, 413 (1997) (citations omtted).

HRS § 91-14(g) (1993) enunerates the
standards of review applicable to an agency
appeal and provides: Upon review of the record
the court may affirmthe decision of the agency
or remand the case with instructions for further
proceedi ngs; or it may reverse or modify the
deci sion and order if the substantial rights of
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the petitioners may have been prejudiced because
the adm nistrative findings, conclusions,
deci sions, or orders are

(1) In violation of constitutional or

statutory provisions; or

(2) In excess of the statutory authority

or jurisdiction of the agency; or

(3) Made upon unl awful procedure; or

(4) Affected by other error of |aw, or

(5) Clearly erroneous in view of the

reliable, probative, and substanti al

evidence on the whole record; or

(6) Arbitrary, or capricious, or

characterized by abuse of discretion or

clearly unwarranted exercise of

di scretion.

GATRI v. Blane, 88 Hawai‘ 108, 112, 962 P.2d 367, 371
(1998) (citing Poe v. Hawai‘ Labor Rel ations Board, 87
Hawai ‘i 191, 194-95, 953 P.2d 569, 572-73 (1998)).

[ FOFs] are reviewabl e under the clearly
erroneous standard to determne if the agency
deci sion was clearly erroneous in view of
reliable, probative, and substantial evidence on
the whole record. Alvarez v. Liberty House
Inc., 85 Hawai‘i 275, 277, 942 P.2d 539, 541
(1997); HRS & 91-14(9)(5).

[COLs] are freely reviewable to determ ne
if the agency’s decision was in violation of
constitutional or statutory provisions, in
excess of statutory authority or jurisdiction of
agency, or affected by other error of |aw
Hardin v. Akiba, 84 Hawai‘< 305, 310, 933 P.2d
1339, 1344 (1997) (citations omtted); HRS 88§
91-14(9g) (1), (2), and (4).

“A COL that presents m xed questions of
fact and law is reviewed under the clearly
erroneous standard because the conclusion is
dependent upon the facts and circunstances of
the particular case.” Price v. Zoning Bd. of
Appeals of City and County of Honolulu, 77
Hawai i 168, 172, 883 P.2d 629, 633 (1994).

When m xed questions of |aw and fact are
presented, an appellate court nust give
deference to the agency’s expertise and
experience in the particular field. Dol e Hawai

Division-Castle & Cooke, Inc. v. Raml, 71 Haw.
419, 424, 794 P.2d 1115, 1118 (1990). “[T]he
court should not substitute its own judgment for
that of the agency.” Id. (citing Camara v.
Agsal ud, 67 Haw. 212, 216, 685 P.2d 794, 797
(1984)).
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Poe, 87 Hawai ‘i at 197, 953 P.2d at 573.

Curtis v. Board of Appeals, 90 Hawai ‘i 384, 392-93, 978 P.2d 822,
830-31 (1999).

An FOF or a mixed determ nation of law and fact is
clearly erroneous when (1) the record | acks substantial evidence
to support the finding or determ nation, or (2) despite
substantial evidence to support the finding or determ nation, the
appellate court is left with the definite and firm conviction
that a m stake has been nade. See Leslie v. Estate of Tavares,
91 Hawai ‘i 394, 399, 984 P.2d 1220, 1225 (1999). “We have

defined ‘substantial evidence' as credible evidence which is of
sufficient quality and probative value to enable a person of
reasonabl e caution to support a conclusion.” |[d. (quoting State
v. Kotis, 91 Hawai‘i 319, 328, 984 P.2d 78, 87 (1999)).
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III. DISCUSSION'®
A PROCEDURAL DUE PROCESS

As its first point on appeal, WACA alleges a violation

15 As a threshold matter, we note that we have jurisdiction to
entertain this appeal. See generally Peterson v. Hawaii Elec. Light Co., 85
Hawai ‘i 322, 326, 944 P.2d 1265, 1269 (1997) (recognizing the “obligation of
appel late courts to insure that they have jurisdiction to hear and determ ne
each case” (quoting Housing Fin. & Dev. Corp. v. Castle, 79 Hawai‘ 64, 76
898 P.2d 576, 588 (1995)). Pursuant to HRS § 174C-12, HRS chapter 91 governs
our review of the Conm ssion’s decision. See also HRS § 174C-60 (1993)
(“Contested cases”) (“Chapter 91 shall apply except where it conflicts with
this chapter.”). HRS § 91-14(a) (1993) allows judicial review of a “fina

deci sion and order in a contested case.” “A contested case is an agency
hearing that 1) is required by law and 2) determi nes the rights, duties, or
privileges of specific parties.” Pele Defense Fund v. Puna Geothermal

Venture, 77 Hawai‘ 64, 67, 881 P.2d 1210, 1213 (1994); see HRS § 91-1(5)
(1993).

In this case, the parties appeal the Conmmi ssion’s decision
regarding permit applications for “existing” and “new’ uses and petitions to
amend interiminstream fl ow standards. As to existing use applications, HRS
§ 174C-50(b) (1993) and Hawai‘ Adm nistrative Rules (HAR) § 13-171-14(b)
(1988) require a hearing where, as here, the quantity of water applied for
exceeds 25,000 gallons per month and an objection to the application is filed
by a person having standing to object. Furt hernore, while the statutes and
rules do not require a hearing with respect to petitions to anmend interim
instream fl ow standards, see HRS § 174C-3 (definition of interim standard);
HAR § 13-169-40(e) (1988), or “new’ use applications, see HRS § 174C-53
(1993); HAR 88 13-171-12, -13, -16 to -19 (1988), constitutional due process
mandat es a hearing in both instances because of the individual instream and
of fstream “rights, duties, and privileges” at stake. See Puna Geothermal, 77
Hawai ‘i at 68, 881 P.2d at 1214.

HRS § 174C-60 states in relevant part: “Any other law to the
contrary notwithstanding, including chapter 91, any contested case hearing
under this section shall be appeal ed upon the record directly to the supreme
court for final decision.” See also HAR 8§ 13-167-65(b), 13-171-26 (1988).

Al t hough the referent of “this section” is unclear, see Koolau Agric. Co. V.
Comm ssion on Water Resource Managenent, 83 Hawai‘ 484, 492, 927 P.2d 1367
1375 (1996) (noting the “inartful drafting” of the Water Code’s review

provi sions), we discern no sound basis for demarcating decisions on certain
matters for initial appeal to the circuit court under HRS § 91-14(a),
particularly in cases such as this one, where the Conm ssion consolidates
various matters in a single hearing. Accordingly, we read HRS § 174C-60 to
provide for direct appeal to the supreme court fromthe instant combi ned
contested case in its entirety. But cf. Peterson, 85 Hawai‘ at 331, 944 P.2d
at 1274 (hol ding, pursuant to HRS 8§ 269-16(f) (1993), that direct appeal from
order of Public Utilities Comm ssion lies to this court only when order
pertains to “regulation of utility rates” or “ratemaking procedures”).
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of its constitutional right to procedural due process,
specifically, its right to a fair tribunal. |In Sussel v. Cty &
County of Honolulu G vil Service Comm ssion, 71 Haw. 101, 107,
784 P.2d 867, 870 (1989), we recogni zed:

“There are certain fundanmentals of just procedure
which are the same for every type of tribunal and every type

of proceeding.” R. Pound, Admi nistrative Law 75 (1942).
“Concededly, a ‘fair trial in a fair tribunal is a basic
requi rement of due process.’ In re Murchison, 349 U. S. 133
136 (1955). This applies to adm nistrative agencies which
adj udi cate as well as to courts. G bson v. Berryhill, 411
U.S. 564, 579 (1973).” W¢throw v. Larkin, 421 U.S. 35, 46-
47 (1975).

WACA rai ses several grounds for its allegation of a
deni al of due process. W address each in turn.

1. Dual Status of the Comm ssion Chairperson

WACA accuses the chairperson of the Comm ssion, M chael
Wlson (WIlson), of having a “conflict of interest” due to his
concurrent status as chairperson of the state Departnment of Land
and Natural Resources (DLNR), an adverse party to WACA in the
i nstant contested case hearing before the Comm ssion.'*® W note
at the outset that the positions of chairperson of the Conm ssion
and chai rperson of the DLNR are not inconpatible per se. The
comon | aw doctrine of inconpatible offices prohibits an
i ndi vidual fromserving in dual capacity “[i]f one office is
subordinate to the other or the functions of the offices are
i nherently inconsistent and repugnant to each other.” State v.
Villeza, 85 Hawai‘i 258, 270, 942 P.2d 522, 534 (1997); see also
Wods v. Treadway, 31 Haw. 792, 794 (1931). The legislature may

neverthel ess override this rule as it deens appropriate or

16 DLNR joined in the | eeward parties’ joint application for a water

use permt and in many of their motions during the hearing
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necessary. See Schulman v. O Reilly-Lando, 545 A 2d 241, 243
(N.J. Super. Ct. 1988); Anerican Canyon Fire Protection Dist. v.
County of Napa, 190 Cal. Rptr. 189, 192 (Cal. C. App. 1983). In

this case, the legislature has expressly decreed that “[t]he

chai rperson of the board of |and and natural resources shall be
t he chairperson of the commssion.” HRS § 174C-7(b) (1993). The
| egi sl ature has thus deened it appropriate for one person to
serve in both capacities.

W nust still decide, however, whether any
i mperm ssible conflicts of interest prevented WIson from
presi ding over the instant proceeding. See Coyne v. State ex
rel. Thomas, 595 P.2d 970, 973 (Wo. 1979) (distinguishing

i nconpatibility of offices and conflict of interest). In arguing
t he negative, the Commi ssion cites its own rule of

di squalification, Hawai‘< Adm nistrative Rules (HAR) § 13-167-61
(1988), which states in relevant part: “No conmm ssion nenber
shall sit in any proceeding in which the nenber has any pecuniary
or business interest in the proceeding or who is related within
the first degree by blood or marriage to any party to the
proceedi ng.”

It is undisputed that WIlson had no personal financial
or famlial interest in this proceeding. WACA nonethel ess
anal ogi zes this case to the line of precedent relating to
di squalification for “institutional” or “structural” bias. See
Tuney v. Chio, 273 U S. 510 (1927) (reversing a conviction

rendered by a mayor concurrently serving as village chief
executive and judge, where the fines collected in the mayor’s
court provided a substantial part of his salary and the village's

finances); Al pha Epsilon Phi Tau Chapter Hous. Ass’'n v. City of
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Berkel ey, 114 F.3d 840, 844-47 (9th G r. 1997) (discussing the
st andards established by Tuney and its progeny). Unlike those
cases, the procedural infirmty here lies less in the potenti al
for incidental institutional benefit to either the Comm ssion or
DLNR than in the DLNR s institutional interest, as a party
directly involved in this case, in a favorabl e decision by the
Conmi ssion. In our view, therefore, the matter before us draws
cl oser conparisons to precedent invalidating procedures whereby
j udges presided over nonsummary contenpt proceedi ngs that they
pl ayed an instrunental role in bringing about.! See, e.qg.

Mur chi son, supra (finding a due process violation where a judge

who served as “one-man grand jury” also presided over the trial);

Brown, supra (ruling that a judge indirectly responsible for the

institution of a contenpt charge for conduct of which he had no
personal know edge could not preside over trial); see also Wite
v. Board of Educ., 54 Haw. 10, 16, 501 P.2d 358, 363 (1972)

(hol di ng that, although the superintendent of education was the
secretary of the decisionnaking board, he should have recused
hi nsel f froma hearing regarding disciplinary action that he
i nposed). Here, WIlson simlarly presided over a proceeding in

whi ch he, by direct association, ! assuned an active partisan

7 Other cases cited by DOA/ DLNR, rejecting due process objections
where the decisi onmaker performed both investigative and adjudicative
functions, see Wthrow, 421 U.S. at 47-55, previously expressed a position on
a policy issue related to the dispute, see Hortonville Joint School Dist. v.
Hortonville Educ. Ass’'n, 426 U.S. 482, 493 (1976), or shared a common enpl oyer
with a party, see McDonald v. Cline, 455 S.E.2d 558, 560 (W Va. 1995), are
simlarly inapposite.

18 We do not join DOA/DLNR in speculating as to how nmuch authority the
DLNR chai rperson actually wi elds over DLNR. See HRS § 26-15 (1993)
(designating the board of |and and natural resources as the head of DLNR and
(continued. . .)
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role. He sat in judgnent, on the one hand, of l|egal clains and
factual representations he advanced, on the other.

Aside fromany actual institutional bias on Wlson's
part in this case,

“no one would argue seriously that the disqualification of
[deci si on-makers] on grounds of actual bias . . . prevents
unfairness in all cases.” State v. Brown, 70 Haw. 459, 467
776 P.2d 1182, 1187 (1989). So “our system of [justice] has
al ways endeavored to prevent even the probability of
unfairness.” |n re Murchison, supra

The Supreme Court teaches us too that justice can
“performits high function in the best way [only if it

satisfies] ‘the appearance of justice.’ Offutt v. United
States, 348 U.S. 11, 14 [(1954)]." In re Murchison, supra
For in a popul ar government, “‘justice must not only be done
but mani festly be seen to be done. . . .’ Rex v. Justices
of Bodmi n, [1947] 1 K.B. 321, 325.~" Joint Anti-Fasci st

Ref ugee Comm v. MGrath, 341 U.S. 123, 172 n. 19
(Frankfurter, J., concurring) (1951).

Sussel, 71 Haw. at 107-08, 784 P.2d at 870 (brackets in
original). See also State v. Ross, 89 Hawai‘i 371, 379, 974 P.2d
11, 19 (1998) (“[A]side fromthe technical absence of bias or

conflict of interest, certain situations may give rise to such
uncertainty concerning the ability of the [adjudicator] to rule
impartially that disqualification becones necessary.”).

We have held that “the test for disqualification due to
the *appearance of inpropriety’ is an objective one, based not on
the beliefs of the petitioner or [adjudicator], but on the
assessnent of a reasonable inpartial onlooker apprised of all the
facts.” Ross, 89 Hawai‘i at 380, 964 P.2d at 20. Fromthis
obj ective viewoint, we fail to see how Wlson’s dual status as

adj udi cator and litigant could not have reasonably cast doubt on

8(...continued)
allowi ng the board to del egate powers to the chairperson). \Whether the DLNR
chairperson is the | eader or subordinate of the board, or sonmething in
bet ween, the result is the sanme.
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his ability to rule with absolute inpartiality. Indeed,

[ h]aving been a part of [the advocacy] process a[n

adj udi cator] cannot be, in the very nature of things, wholly
disinterested in [the result]. While he [or she] would not
likely have all the zeal of a [party], it can certainly not
be said that he [or she] would have none of that zeal

Mur chi son, 349 U. S. at 137.

“[NJo [person] can be a judge in his [or her] own case

.7 Brown, 70 Haw. at 466, 776 P.2d at 1187 (citing

Murchison, 349 U.S. at 136). WIson served in that exact
capacity with respect to DLNR in the instant proceeding. W thus
hol d that, where DLNR was a party in the contested case before
t he Commi ssion, the basic constitutional mandate that a tribunal
be inmpartial and that “justice nust satisfy the appearance of
justice,” id. at 467, 776 P.2d at 1188 (citing Ofutt, 348 U. S
at 14), precluded the joint chairperson of the Conm ssion and
DLNR from presi ding over the hearing.

The appropriate renmedy for any bias, conflict of
interest, or appearance of inpropriety is the recusal or
di squalification of the tainted adjudicator. See Ross, 89
Hawai i at 376-77, 974 P.2d at 16-17; 2 Charles H Koch, Jr.
Admi nistrative Law & Practice 8§ 6.10[4], at 306 (1997).

Nonet hel ess, al t hough WACA objected early to Wlson’s dua

status, at no point during the proceedings did it seek Wlson’s
disqualification. It instead filed a notion seeking to dismss
DLNR fromthe instant proceeding. WACA has not cited, nor have

we di scovered, any precedent for such a neasure.® WAMA s course

19 Even on appeal, WACA does not seek the usual remedy of rehearing or
reconsi deration without the chairperson, see, e.q., Wite, 54 Haw. at 16, 501
P.2d at 363 (remanding for rehearing), but sinply asks this court to set aside
the Comm ssion’s final decision, see infra note 24.
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of action suggests that it objects less to the chairperson’s dual
status than to the nature of DLNR s participation in this case.?
A party asserting grounds for disqualification nust
tinmely present the objection, either before the comencenent of
the proceeding or as soon as the disqualifying facts becone
known. See, e.q., Honolulu Roofing Co. v. Felix, 49 Haw. 578,
615- 16, 426 P.2d 298, 322 (1967); Yorita v. Okunpto, 3 Haw. App.
148, 152, 643 P.2d 820, 824 (1982); Capitol Transp. Inc. v.
United States, 612 F.2d 1312, 1325 (1st G r. 1979) (“Contentions

of bias should be raised as soon as practicable after a party has
reasonabl e cause to believe that grounds for disqualification
exist.”). The unjustified failure to properly raise the issue of

di squalification before the agency forecl oses any subsequent

chal l enges to the deci sionmakers’ qualifications on appeal. See
Power v. Federal Labor Relations Auth., 146 F.3d 995, 1002 (D.C
Cr. 1998) (“[I]t will not do for a clainmant to suppress his

m sgi vings regarding bias while waiting anxiously to see whet her
the decision goes in his favor.” (citation and brackets
omtted)); In re Duffy, 897 P.2d 1279, 1281 (Wash. C. App. 1995)

(“Alitigant’s assertion of the right to disqualify a judge,
whet her based upon statute or due process considerations, nust be
tinmely or the objection is waived.”).

Despite its awareness of WIson’s dual status, W\CA,
apparently as a nmatter of deliberate and strategic choice, never
sought WIlson's disqualification. W\A cannot now raise the

matter as grounds for overturning the Conm ssion’s decision.

20 As WIACA points out, HAR 88 13-169-32 and -33 (1988) require DLNR to
assi st the Conmi ssion in investigating streams and devel oping instream fl ow
st andar ds.
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Additionally, even if WACA had noved to disqualify
W son, the | ong-recognized “rule of necessity” not only all ows,
but requires a decisionmaker to “act in a proceedi ng, when he [or
she] woul d ot herwi se be disqualified, if jurisdiction is
excl usive and no provision exists for substitution.” Yanada v.
Natural Disaster Cdainms Commin, 54 Haw. 621, 628, 513 P.2d 1001,
1006 (1973). See also Schwab v. Ariyoshi, 57 Haw. 348, 350, 555
P.2d 1329, 1331 (1976) (“[DJisqualification will not be permtted

to destroy the only tribunal with power in the prem ses.”
(quoting Brinkley v. Hassing, 83 F.2d 351, 357 (10th G r. 1936)).
HAR § 13-167-6 (1988) provides: *“Four nmenbers of the

comm ssion shall constitute a quorumto transact business and the
concurrence of a sinple majority of the nmenmbers of the commi ssion
shal | be necessary to approve any action of the comm ssion.” No
procedure exists for the appoi ntnment of substitute

conmi ssioners.? As stated previously, two comm ssioners

wi thdrew fromthe case at the outset, reducing the six-nenber
Comm ssion charged wth “exclusive jurisdiction and final
authority in all matters relating to the inplenentation and

adm nistration of the state water code,” HRS § 174C-7(a), to the

21 HAR 8§ 13-167-56(c) (1988) provides: “The chairperson of the
comm ssion shall be the presiding officer. However, the chairperson may
desi gnate anot her conm ssion member, an appointed representative, or a master
to be presiding officer unless prohibited by law.” As explained in HAR § 13-
167-56(b), the “presiding officer” performs mere adm nistrative functions,
such as giving notice of the hearing, adm nistering oaths, issuing subpoenas
ruling on objections or motions, and “di spos[ing] of other matters that
normal Iy and properly arise in the course of a hearing authorized by |aw that
are necessary for the orderly and just conduct of a hearing.” HAR 8 13-167-56
does not allow the grant of any ultimate decisionmaking authority to an
alternate presiding officer. To the contrary, the Code mandates that the six-
menber Conmm ssion “shall have exclusive jurisdiction and final authority,” HRS
8§ 174C-7(a), and that “[t]he final decision on any matter shall be nade by the
comm ssion,” HRS § 174C-10 (1993).
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four-menber quorumrequired to conduct business. Consequently,
where WIlson's disqualification would have prevented the

Comm ssion fromacting on this case, the “rule of necessity”
demanded that W/ son preside over the instant proceeding.

Wl son’s dual status as chairperson of the Comm ssion and the
DLNR, therefore, did not constitute a reversible due process
viol ati on under the facts of this case.

2. | nproper | nfluence by the Governor and Attorney General

WACA al so argues that the state governor and attorney
general exerted inproper influence on the Comm ssion during the
period of deliberation between the proposed and final decisions.
WACA specifically refers to the governor’s public criticismof
t he proposed decision, the attorney general’s personal appearance
before the Comm ssion in order to argue DLNR/ DOA' s exceptions to
t he proposed decision, and the dism ssal of the deputy attorney
general assigned to the Conm ssion.

Where an agency perforns its judicial function,
external political pressure can violate the parties’ right to
procedural due process, thereby invalidating the agency’s
deci sion. See generally Sokagon Chi ppewa Conm Ass’'n v. Babbit,
929 F. Supp. 1165, 1173-80 (D. Ws. 1996) (consolidating the case

| aw); Koch, supra, at 8 6.13. Such inproper influence nay issue
fromthe legislature, see, e.qg., ATX, Inc. v. United States Dept.
of Transp., 41 F.3d 1522, 1527 (D.C. Gr. 1994); Pillsbury Co. v.
Federal Trade Commin, 354 F.2d 952, 963-64 (5th Cr. 1966), as

well as from sources within the executive branch, see, e.q.,

Portl and Audubon Soc’y v. Endangered Species Comm, 984 F.2d
1534, 1543-48 (9th Cr. 1993); Jarrott v. Scrivener, 225 F. Supp.
827 (D.D.C. 1964). As the United States Court of Appeals for the

33



D.C. Grcuit explained in ATX:

[ External political] interference in the
adm ni strative process is of heightened concern in a quasi-
judicial proceeding, which is guided by two principles.
First, “the appearance of bias or pressure may be no | ess
obj ectionable than the reality.” [District of Colunbia
Fed’n of Civic Ass’ns v. ]Volpe, 459 F.2d [1231,] 1246-47
[(D.C. Cir.), cert. denied, 405 U. S. 1030 (1972)] (enphasis
added); see also Koniag, Inc. v. Andrus, 580 F.2d 601, 610
(D.C. Cir.), cert. denied, 439 U S. 1052, 99 Ss.Ct. 733, 58
L.Ed.2d 712 (1978) (Koniag) (congressional letter
“comprom sed the appearance of the Secretary’s
impartiality”). Second, judicial evaluation of the pressure
must focus on the nexus between the pressure and the actua
deci si on maker. As we have previously observed, “the proper
focus is not on the content of . . . communications in the
abstract, but rather upon the relation between the
communi cati ons and the adjudicator’s decisionmaking
process.” [Peter JKiewit[_Sons’ Co. v. United States Arny
Corps of Eng’'rs], 714 F.2d [163,] 169-70 [(D.C. Cir. 1983)].

41 F. 3d at 1527 (footnote omtted). See also Pillsbury, 354 F. 2d

at 964 (holding that external pressure “focus[ing] directly and
substantially upon the nental decisional processes” of an

adm nistrator in a pending case “sacrifice[d] the appearance of
inpartiality -- the sine qua non of American judicial justice”).

WACA first objects to the governor’s public remarks
concerning his opinions on the nerits of this case. After the
i ssuance of the proposed decision, the governor publicly
announced his support for leeward interests, criticizing the
Comm ssion’s prelimnary disposition.??

The governor appoints all of the comm ssioners, two of
whom the chairperson of DLNR and the director of the Departnment
of Health, serve in his cabinet. See HRS § 174C- 7(b); Haw.
Const. art. V., 8 6. The governor thus occupi es an obvi ous

position of influence over the Comm ssion. W do not take

22 The governor’s comments do not appear in the record. None of the
ot her parties, however, dispute WACA' s rendition of their general content.
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lightly the governor’s legitimte supervisory interest and role
with respect to the Comm ssion. At the sane tinme, we cannot
enphasi ze strongly enough that all adjudicative proceedi ngs
conducted by the Comm ssion nust conformto the sanme exacting
standards of fairness, inpartiality, and i ndependence of judgnment
applicable in any court of |law. See Sussel, 71 Haw. at 107, 784
P.2d at 870.

In the instant case, however, the governor’s public
remarks fall short of the level of interference that courts have
deened viol ati ve of due process. In the |eading case on inproper
i nfluence, Pillsbury, the adjudicator was personally subjected to
“searching exam nation as to how and why he reached his decision
in a case still pending before himand . . . critici[sm for
reaching the ‘“wong decision.” 354 F.2d at 964. Qher cases
i nvol ved, at mninmum sonme sort of direct contact with the
deci si onmaker regarding the nerits of the dispute. See e.q.,

Koni ag, 580 F.2d at 610; Jarrott, 225 F. Supp. at 831-33; see also
@Qlf Gl Corp. v. Federal Power Conmmin, 563 F.2d 588, 611 (3d

Cr. 1977) (holding that intervention for the purpose of
expediting the disposition, rather than affecting its nerits, did
not influence the agency); ATX, 41 F.3d at 1528 (recogni zing that
| egi sl ati ve hearings not focusing directly on the deci sionmakers
and the nerits of the case did not invalidate the agency
deci si on).

Here, the governor made several general statenents
about his own views of the case. Although they related directly
to the dispute before the Conm ssion, the coments arose in
public foruns apart fromthe instant proceeding and reached the

Conmi ssion indirectly, if only through the w ndward parties’
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obj ections. WACA provides no evidence of the type of direct and
focused interference seen in the cases cited above.? 1In the
absence of evidence of direct conmunication with the

deci si onmakers, WACA fails to denonstrate the requisite “nexus
bet ween the pressure and the actual decision maker.” ATX, 41
F.3d at 1527. As a result, we have no choice but to presune that
the Comm ssion upheld its duty to decide the case w thout taking
t he governor’s remarks into consideration.

Regardi ng the conpl ai nt against the attorney general’s
personal participation in the hearing, we first note that, in
contrast to the cases cited above, the attorney general expressed
her objections not through any ex parte comruni cations, but
during the formal proceedings on the record. More significantly,
all the cases of inproper influence cited by WACA and uneart hed
by our own research involved interference by an office having
superior status or some control over the salary or tenure of the

deci si onmaker. See, e.q., ATX, supra (conmunications from

menbers of Congress); Pillsbury, supra (sanme); Portland Audubon,

supra (alleged interference frompresident and his staff);
Jarrott, supra (high |evel state departnent officials contacted
District of Colunbia zoning board); Barkey v. N ck, 161 N W2d
445, 447 (M ch. C. App. 1968) (city comm ssioner appeared before
zoni ng board); Place v. Board of Adjustnent, 200 A 2d 601, 605

(N.J. 1964) (mayor appeared before zoning board). Unlike the

governor, the attorney general w elds no such authority over the

2 |Inits witten objection to the Conm ssion, Hawai<'s Thousand
Fri ends demanded that the Comm ssion disclose any ex parte communications
bet ween the governor or others on his behalf and the Conmm ssion “so that they
can be dealt with to elimnate or mnim ze their impact on this case.” The
Commi ssi on apparently did not respond to this request.
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Comm ssion. The attorney general’'s personal intervention in the
heari ng, although direct, does not amount to the type and degree
of political control that would normally violate due process.
WACA argues that, because the office of the attorney
general sinultaneously represented the Comm ssion, the resulting
“conflict of interest” conprom sed WACA's right to a fair
hearing. The attorney general has a statutory duty, anong
others, to provide |legal counsel to state agencies such as the
Conmmi ssion. See HRS § 26-7 (1993) (attorney general *“shal
adm ni ster and render state |egal services”); HRS § 28-4 (1993)
(attorney general “shall give advice and counsel”). Regarding
potential conflicts in this duty, we have held that the office of

t he attorney general

may represent a state enployee in civil matters

whi l e investigating and prosecuting himin

crimnal matters, so long as the staff of the

[depart ment of the attorney general] can be

assigned in such a manner as to afford

i ndependent | egal counsel and representation in

the civil matter, and so | ong as such

representati on does not result in prejudice in

the crimnal matter to the person represented
[State v. Klattenhoff, 71 Haw. 598,] 605, 801 P.2d [548,]
552 [(1990)]. In other words, “separate units of a
government al agency, such as the office of attorney general
may undertake concurrent representation that would otherwise

offend [the provisions of the Hawai‘ Rules of Professional
Conduct (HRPC) governing conflicts of interest, including
HRPC 1.7 (1995)], . . . so long as no prejudice is suffered
by any of the clients.” Coment [4] to HRPC 1.10 (1995)

(enphasis added).
Chun v. Board of Trustees of Enployees’ Retirenent System of
State of Hawai‘i, 87 Hawai‘i 152, 173-74, 952 P.2d 1215, 1236-37
(1998) (sone alterations in original); see also HAR § 13-167-

29(b) (1988) (requiring state agencies appearing before the
Comm ssion as an applicant or in an adjudicative setting to use

counsel independent of the Comm ssion’s).
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In Klattenhoff, we all owed separate deputies or

divisions of the attorney general’s office to represent
conflicting interests. See id. at 605, 801 P.2d at 552. |In this
case, however, the attorney general herself advocated on behal f
of two state agencies, DLNR and DOA, while deputy attorneys
general represented the Comm ssion and anot her agency, DHHL. HRS
§ 28-8(a) (Supp. 1999) authorizes the attorney general to
“appoint, and at [her] pleasure renove, a first deputy and such
ot her deputies . . . . [who] shall act under [her] direction and
shall perform such duties as [she] may require.” G ven the
attorney general’s plenary authority over her departnment, we
agree with WACA that the attorney general’s personal
representation of DLNR/ DOA necessarily prevented her departnent
from affordi ng i ndependent | egal counsel to other state parties,
particularly the Comm ssion.

The question remains, however, whether this conflict of
i nterest deprived WACA of its right to a fair hearing. In Chun,
we recogni zed that the attorney general’s obligations as counsel
to state agencies may conflict with her cormon | aw duties as
representative of the “public interest,” see HRS § 26-7
(providing that the attorney general “shall . . . have such
authority as heretofore provided by comon law'). See Chun, 87
Hawai i at 170, 952 P.2d at 1233.

I ndeed, the legislature inmplicitly foresaw the
l'i keli hood of conflicts “eventuating” in connection with the
Attorney General’s nmultiple roles, duties, and functions
when it enacted HRS § 28-8.3 in 1995, conferring upon the
attorney general the prerogative, “for reasons deemed .
good and sufficient,” to decline “to employ or retain an
attorney” to represent “any department, board, comm ssion
agency, bureau, or officer of the State” and, in that event,
authorizing the state instrunmentality -- with the
concurrence of the governor -- to retain |egal counsel on
its own initiative for the purpose of securing such
representation. See HRS 8§ 28-8.3(a)(16) and (b).
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Id. at 174, 952 P.2d at 1237 (internal cross-reference omtted).

W thus held that, where the attorney general “perceived herself

to be in a conflict of interest with the [agency she

represented], [she] was ethically obligated to recomrend the

retention of other counsel to represent the [agency] and to take

such other action as, in her opinion, the circunstances required
.7 1d. at 176, 952 P.2d at 1239.

Here, in personally advocating DOA/DLNR s interests,
the attorney general evidently decided that her vision of the
“public interest” diverged fromthe Conm ssion’s. At about the
same tinme as her appearance at the hearing, however, the attorney
general “term nated” her representation of the Conm ssion by
summarily dismssing the Conmi ssion’s attorney. Wile the reason
for the dismssal is disputed, its practical consequence was as
t he Conm ssion described in the cover letter of the final
decision: “The decision was rendered wi thout the assistance of
counsel after the Comm ssion’s attorney was di sm ssed.”
Monentarily setting other questions of its propriety aside,
therefore, we hold that the dism ssal effectively cured the
conflict generated by the attorney general’s representation of
t he Conmi ssi on.

WACA al so protests the dism ssal as an inpropriety in
itself. W indeed harbor doubts about the manner in which the
attorney general w thdrew as the Comm ssion’s counsel. HRPC
1.16(d) (1994), for exanple, requires attorneys, upon term nation
of representation, to “take steps to the extent reasonably
practicable to protect a client’s interests.” The record affords
little evidence of any consideration of the Conm ssion’s

interests on the part of the attorney general.
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WACA suggests that the dism ssal both inpaired the
conpet ence of the Comm ssion and i nduced the Conm ssion to change
its decision. As to the first contention, the Code vests final
deci si onmaki ng authority and responsibility in the conm ssioners,
see HRS § 174C-7(a), and mandates that “[e]ach nenber shall have
substanti al experience in the area of water resource managenent,”
HRS § 174C-7(b). As to the second, WACA fails to show how t he
di sm ssal could have served as an intelligible and effective
means of swaying the Comm ssion on the nmerits, even assum ng that
it was so intended. All told, we are not convinced that the
di smi ssal inpaired the Conmission’s ability to decide this case
conpetently and inpartially to such an extent that a violation of
WACA' s due process rights occurred.

WACA ar gues that the substantial changes in the final
decision, all to WACA's detrinent, establish that externa
pressure in fact influenced the Comm ssion. W agree that a
sudden reversal in direction or a weakly supported decision nmay
rai se an inference of inproper influence. See ATX, 41 F.3d at
1529. G ven the tenuous nexus between the conduct of the
governor and attorney general and the Comm ssion’ s deliberations,
however, we believe that the changes, though concededly oddly
timed, did not anmpbunt to an appearance of inpropriety warranting
rever sal

Finally, WACA attenpts to conbi ne the governor’s
comments with the attorney general’s conduct as conponents of a
| arger concerted effort by the adm nistration to underm ne the
Comm ssion. WACA offers no concrete proof of this alleged
conspiracy. Wthout nore, we have no alternative but to concl ude
that the whol e does not exceed the sumof the parts. See In re

Bousl og, 41 Haw. 270, 277 (1956) (rmaintaining that allegations of
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i npropriety “must be based upon facts buttressed by reasons, and
not a suppositious cunul ative effect, which is at best a nere
concl usi on arguendo” (citation and internal quotation marks
omtted)).

In sum based on the foregoing facts and the rel evant
precedent, we cannot say that a violation of constitutional
di mensi ons occurred in this case. This hol ding does not
adequat el y convey, however, our serious m sgivings regarding the
events follow ng the Comm ssion’s proposed decision. The
question of timng is key to our concerns. The events in
controversy occurred after nonths of painstaking hearings and
del i berations -- during the final stage between the Conm ssion’s
proposed and final decisions. 1In the end, the Conmission did in
fact substantially alter its decision, deleting | anguage
favorable to the windward parties and increasing the anount of
water allocated to | eeward permttees. These el eventh hour
devel opnments, while falling short of a constitutional violation,
strongly suggest that inproper considerations tipped the scales
inthis difficult and hotly disputed case.

We acknow edge the prerogative of public officials to
advocate according to their views of the “public interest” and to
voice their views on public policy in public foruns. Yet public
officials nust also be m ndful of the broader public interest in
the fairness and integrity of the adjudicatory process. Al ong
these lines, it is safe to say that the conduct of the public
officials in this case did nothing to inprove public confidence
in governnent and the admnistration of justice in this state.

Not wi t hst andi ng our feeling of unease regarding the
ci rcunst ances under which the Conm ssion rendered its final

deci sion, our assessnment of the totality of the circunstances
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prevents us from concluding that the aforenentioned conduct
constitutes a violation of WACA's due process rights.

Furthernore, in reviewing the nmerits of this case, we have
identified substantial problens with the Conmm ssion’s decision
that require further attention. Thus, for the reasons

articul ated bel ow, we vacate and remand the decision for further
proceedings. In so doing, we are confident that the intervening
years, along with the changes in the Conm ssion’s personnel, have
sufficiently renoved any taint of inpropriety created by the

conflicts and political pressures present in the prior

proceeding. See Pillsbury, 354 F.2d at 965; Koniag, 580 F.2d at
611. 24
B. THE PUBLI C TRUST DOCTRI NE

Substantial controversy arises fromthe Conmm ssion’s
di scussion of the “public trust doctrine” in its decision.
Bef ore addressing the parties’ argunents, we survey the
hi stori cal devel opnent of the doctrine in this jurisdiction.

1. Hi story and Devel opnent

The United States Suprene Court advanced the sem nal
nodern expression of the public trust doctrine in lllinois
Central Railroad Co. v. lllinois, 146 U S. 387 (1892).2° The

case arose froma disputed conveyance of | and subnerged under the

24 |Inraising its various due process objections, WACA specifically
seeks the remedy of reinstatement of the Conmm ssion’s proposed deci sion. In
most cases, however, a remand for reconsideration or further proceedings wil
suffice to purge the taint of inproper influence. But see Koniag v. Kleppe
405 F. Supp. 1360, 1372-73 (D.D.C. 1975) (reinstating the |last untainted
authoritative ruling because the effect of the external pressure had not yet
di ssipated); Jarrott, 225 F.Supp. at 836 (remanding for rehearing by a
specially constituted board).

25> The doctrine traces its origins to the English comon |aw and
anci ent Roman | aw. See Lynda L. Butler, The Commons Concept: A Historica
Concept with Modern Rel evance, 23 Wn & Mary L. Rev. 835, 846-67 (1982).
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navi gabl e waters of Lake M chigan by the state legislature to

private interests. The Court characterized the state’s interest

in such | ands as

title different in character from that which the State holds
in |lands intended for sale. . . . It is atitle held in
trust for the people of the State that they may enjoy the
navi gati on of the waters, carry on commerce over them and
have liberty of fishing therein freed fromthe obstruction
or interference of private parties.

Id. at 452 (enmphasis added). “The control of the state for

pur poses of the trust,” the Court continued,

can never be lost, except as to such parcels as are used in
promoting the interests of the public therein, or can be
di sposed of without any substantial inmpairment of the public

interest in the |ands and waters remaining. . . . The State
can no nmore abdicate its trust over property in which the
whol e people are interested, |ike navigable waters and soils
under them so as to |eave thementirely under the use and
control of private parties, . . . than it can abdicate its
police powers in the adm nistration of government and the
preservation of the peace. In the adm nistration of

government the use of such powers may for a limted period
be del egated to a nunicipality or other body, but there

al ways remains with the State the right to revoke those
powers and exercise themin a more direct manner, and one
more conformable to its wi shes. So with trusts connected
with public property, or property of a special character,
like I ands under navi gable waters, they cannot be placed
entirely beyond the direction and control of the State.

Id. at 453-54 (enphases added).?® Because the whol esal e

surrender of state authority over the lands in question was “not

consistent with the exercise of that trust which requires the

government of the State to preserve such waters for the uses of

the public,” id. at 453, the disputed grant was “necessarily

revocabl e,

was held by the State can be resuned at any time,” id. at 455.

and the exercise of the trust by which the property

26 Courts and commentators have identified up to three separate

interests in trust resources: the jus privatum or private property right,
the jus regium otherwi se known as the police power, and the jus publicum

public trust. See, e.qg., id. at 456-58; Butler, supra, at 861-62
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This court endorsed the public trust doctrine in King
V. Cahu Railway & Land Co., 11 Haw. 717 (1899). Quoting

extensively fromlllinois Central, we agreed that “[t]he people
of Hawaii hold the absolute rights to all its navigable waters
and the soils under themfor their own conmmon use. The |ands
under the navigable waters in and around the territory of the
Hawai i an Governnent are held in trust for the public uses of
navigation.” 1d. at 725 (citation omtted). Later decisions
confirmed our enbrace of the public trust doctrine. See County

of Hawaii v. Sotonura, 55 Haw. 176, 183-84, 517 P.2d 57, 63

(1973) (“Land bel ow the high water mark . . . is a natural
resource owned by the state subject to, but in sonme sense in
trust for, the enjoynent of certain public rights.” (citation and
internal quotation marks omitted)), cert. denied, 419 U S. 872
(1974); In re Sanborn, 57 Haw. 585, 593-94, 562 P.2d 771, 776

(1977) (observing that any purported | and court registration of

| ands bel ow the high water mark was ineffective under the public
trust doctrine); State v. Zinring, 58 Haw. 106, 121, 566 P.2d
725, 735 (1977) (holding that |ava extensions “vest when created

in the people of Hawaii, held in public trust by the governnent
for the benefit, use and enjoynent of all the people.”).

In McBryde Sugar Co. v. Robinson, 54 Haw. 174, 504 P.2d
1330, aff’'d on reh’g, 55 Haw. 260, 517 P.2d 26 (1973), appeal
dism ssed and cert. denied, 417 U S. 962 (1974), we contenpl at ed

the public interest in water resources. Consulting the prior
| aws and practices of this jurisdiction, we observed that, in

granting | and ownership interests in the Mbhel e, ?” the Hawaii an

27 The Mshel e and the subsequent Kul eana Act instituted the concept of
private property in the Hawaiian Kingdom For an overview of its operation,
(continued...)
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Ki ngdom expressly reserved its sovereign prerogatives “[t]o
encourage and even to enforce the usufruct of lands for the
common good.” See id. at 184-86, 504 P.2d at 1337-39 (quoting
Principles Adopted By The Board of Conm ssioners To Quiet Land
Titles In Their Adjudication O C ainms Presented To Them 2
Statute Laws of Hi s Majesty Kanehaneha |11 (SLH) 81, 85 (1847),
reprinted in 2 Revised Laws of Hawaii (RLH) 2124, 2128 (1925)

[ hereinafter Land Conmi ssion Principles]). “The right to water,’

we expl ai ned,

is one of the nost inportant usufruct of lands, and it
appears clear to us that by the foregoing limtation the
right to water was specifically and definitely reserved for
the people of Hawaii for their common good in all of the
land grants.

Thus by the Mahel e and subsequent Land Comm ssion
Award and issuance of Royal Patent right to water was not
intended to be, could not be, and was not transferred to the
awar dee, and the ownership of water in natural watercourses
and rivers remained in the people of Hawaii for their common

good.
Id. at 186-87, 504 P.2d 1338-39 (footnote omtted) (enphases

added). In Robinson v. Ariyoshi, 65 Haw. 641, 658 P.2d 287

(1982), we el aborated on our McBryde deci sion, conparing the
retai ned sovereign “prerogatives, powers and duties” concerning
water to a “public trust”:

[We believe that by [the sovereign reservation], a public
trust was inmposed upon all the waters of the kingdom That
is, we find the public interest in the waters of the kingdom
was understood to necessitate a retention of authority and
the inmposition of a concomtant duty to maintain the purity
and flow of our waters for future generations and to assure
that the waters of our land are put to reasonable and
beneficial uses. This is not ownership in the corporea
sense where the State may do with the property as it

pl eases; rather, we conprehend the nature of the State’s
ownership as a retention of such authority to assure the
continued existence and beneficial application of the

27(...continued)
see id. at 184-85, 504 P.2d at 1337-38; Jon J. Chinen, The Great Mahel e
(1958); Lilikala Kanme‘el ei hi wa, Native Lands and Foreign Desires (1992).
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resource for the common good.

Id. at 674, 658 P.2d at 310 (enphases added).

In the footnote acconpanyi ng this passage, we added:

The State unquestionably has the power to acconmplish much of
this through its police powers. Hudson County Water Co. V.
McCarter, 209 U. S. 349, 28 S.Ct. 529, 52 L.Ed. 828 (1908).
We believe however that the king’s reservation of his
sovereign prerogatives respecting water constituted nmuch
nmore than restatement of police powers, rather we find that
it retained on behalf of the people an interest in the
waters of the kingdom which the State has an obligation to
enforce and which necessarily limted the creation of
certain private interests in waters. See, Sax, The Public
Trust Doctrine in Natural Resource Law: Effective Judicial
Intervention, 68 Mch. L. Rev. 471 (1970); Mal oney, Ausness
& Morris, A Model Water Code, []at 81 (1972).

Id. at 674 n.31, 658 P.2d at 310 n. 31 (enphasis added). The

trust over the water resources of this state, we observed, was
“akin to the title held by all states in navigable waterways

whi ch was recognized in [lllinois Central].” Robinson, 65 Haw

at 674, 658 P.2d at 310. Insofar as the two trusts differ in

ori gin?® and concern, however, we recognized that “the extent of
the state’s trust obligation of course would not be identical to
that which applies to navigable waterways.” 1d. at 675, 658 P.2d
at 310.

28 Regarding the navigable waters trust, the United States Supreme
Court has expl ai ned

At comon | aw, the title and dom nion in | ands fl owed
by the tide water were in the King for the benefit of the
nation. . . . Upon the Anerican Revolution, these rights,
charged with a like trust, were vested in the origina
States within their respective borders, subject to the
rights surrendered by the Constitution of the United States.

The new States admtted into the Union since the
adoption of the Constitution have the same rights as the
original States in the tide waters, and in the | ands under
them within their respective jurisdictions.

Phillips Petroleum Co. v. M ssissippi, 484 U.S. 469, 473-74 (1988) (quoting
Shively v. Bowl by, 152 U.S. 1, 57 (1894)).
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In 1978, this state added several provisions to its
constitution specifically relating to water resources. Article
Xl, section 1 of the Hawai‘ Constitution states:

CONSERVATI ON AND DEVELOPMENT OF RESOURCES

Section 1. For the benefit of present and future
generations, the State and its political subdivisions shal
conserve and protect Hawaii’'s natural beauty and all natura
resources, including | and, water, air, mnerals and energy
sources, and shall pronote the devel opnment and utilization
of these resources in a manner consistent with their
conservation and in furtherance of the self-sufficiency of
the State.

All public natural resources are held in trust by the
State for the benefit of the people

(Enmphases added.) Article X, section 7 further provides:

WATER RESOURCES

Section 7. The State has an obligation to protect,
control and requlate the use of Hawaii's water resources for
the benefit of its people.

The | egislature shall provide for a water resources
agency which, as provided by |law, shall set overall water
conservation, quality and use polices; define beneficial and
reasonabl e uses; protect ground and surface water resources,
wat er sheds and natural stream environments; establish
criteria for water use priorities while assuring appurtenant
rights and existing correlative and riparian uses and
establish procedures for regulating all uses of Hawaii
wat er resources.

)

S

(Enphasi s added.) In 1987, pursuant to the constitutional
mandate of article XI, section 7, the |legislature enacted the
State Water Code, HRS chapter 174C.

2. Rel ationship to the State Water Code

Several parties, nost notably LURF, contend that the
Commi ssion erred by relying upon the public trust doctrine as a
| egal authority in addition to the State Water Code. According
to LURF, the Code “subsunes and suppl ants whatever common | aw
doctrine of public trust may previously have existed in Hawai‘i.”
By invoking the public trust, LURF argues, the Conmm ssion

i nproperly expanded its statutory powers, upsetting the Code’s
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“bal ance of interests.”

The public trust in the water resources of this state,
i ke the navigable waters trust, has its genesis in the common
law. See generally HRS § 1-1 (1993); Housing Fin. & Dev. Corp.
v. Ferguson, 91 Hawai‘i 81, 89-90, 979 P.2d 1107, 1115-16 (1999)

(recognizing that “[t]he common law . . . includes the entire
weal th of received tradition and usage”). The |egislature may,
subject to the constitution, nodify or abrogate common | aw rul es

by statute. See Fujioka v. Kam 55 Haw. 7, 10, 514 P.2d 568, 570

(1973). Statutes in derogation of the comon |aw, however, nust
be strictly construed. Burns Int’'l Sec. Servs., Inc. V.
Departnent of Transp., 66 Haw. 607, 611, 671 P.2d 446, 449

(1983). “Where it does not appear there was |egislative purpose
i n superseding the cormon |aw, the common |aw will be foll owed.”

Id.; see also Watson v. Brown, 67 Haw. 252, 256, 686 P.2d 12, 15

(1984) (holding that a statutory renmedy is "nerely cunul ative and
does not abolish an existing common | aw remedy unl ess so decl ared
in express terns or by necessary inplication"). The Code does
not evince any legislative intent to abolish the conmon | aw
public trust doctrine. To the contrary, as discussed in Part
111.D. 2., infra, the legislature appears to have engrafted the
doctri ne whol esale in the Code.

As LURF points out, statutes establishing conprehensive
regul atory schenes forman exception to the rule of strict
construction. See Departnent of Transp. v. Transportation
Commin, 330 N.W2d 159, 164-65 (Ws. 1983); Norman J. Singer, 3
Sut herland Statutory Construction 8§ 61.03, at 190 (rev. 5th ed.

1999). The Code certainly displaces conmmon | aw rul es of water
use where effective. See Koolau Agric. Co., Ltd. v. Conmi SSion
on Water Resource Managenent, 83 Hawai ‘i 484, 491, 927 P.2d 1367,
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1374 (1996) (“In [water managenent areas], the permtting

provi sions of the Code prevail; water rights in non-designated
areas are governed by the comon law.”). The further suggestion
that such a statute could extinguish the public trust, however,
contradicts the doctrine’ s basic prem se, that the state has
certain powers and duties which it cannot |egislatively abdicate.

See lllinois Central, 146 U.S. at 453-54. This court has held

that the doctrine would invalidate such neasures, sanctioned by
statute but violative of the public trust, as: the use of
del egated em nent domai n powers by a private party to condem a

public harbor, see OGahu Railway, supra; the land court’s

regi stration of tidelands bel ow the high water mark, see Sanborn,

supra; and a sale of lava extensions that did not pronote a

“valid public purpose,” see Zinring, supra. Regarding water

resources in particular, history and precedent have established
the public trust as an inherent attribute of sovereign authority
that the governnent “ought not, and ergo, . . . cannot

surrender.” See MBryde, 54 Haw. at 186, 504 P.2d at 1338

(quoting Land Conm ssion Principles); cf. Illinois Central, 146
U S at 455 (“[SJuch property is held by the State, by virtue of

its sovereignty, in trust for the public.”).

Most inportantly, the people of this state have
el evated the public trust doctrine to the level of a
constitutional mandate. In interpreting constitutional

provi si ons:

“I'We have long recognized that the Hawai‘ Constitution
must be construed with due regard to the intent of the
framers and the people adopting it, and the fundanenta
principle in interpreting a constitutional provision is to
give effect to that intent.” Hi rono v. Peabody, 81 Hawai ‘i
230, 232, 915 P.2d 704, 706 (1996) (citation omtted).
“This intent is to be found in the instrument itself.”
State v. Kahl baun, 64 Haw. 197, 201, 638 P.2d 309, 314
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(1981).

As we recently reiterated in State of Hawai‘i, ex rel
Bronster v. Yoshina, 84 Hawai‘i 179, 932 P.2d 316 (1997),
“I[t]he general rule is that, if the words used in a
constitutional provision . . . are clear and unambi guous,
they are to be construed as they are written.” 1d.[ at
186], 932 P.2d at 323 (quoting Blair[ v. Cayetano], 73 Haw.
[536,] 543, 836 P.2d [1066,] 1070 [(1992)] (citation
omtted)). “In this regard, the settled rule is that in the
construction of a constitutional provision the words are
presunmed to be used in their natural sense unless the
context furnishes sonme ground to control, qualify, or
enlarge them” Pray v. Judicial Selection Conmmn, 75 Haw.
333, 342, 861 P.2d 723, 727 (1993) (citation, interna
quot ati on marks, brackets, and ellipses omtted).

Mor eover, “a constitutional provision must be
construed in connection with other provisions of the
instrument, and also in the light of the circumstances under
which it was adopted and the history which preceded it[.]"”
Carter v. Gear, 16 Haw. 242, 244 (1904), affirmed, 197 U.S
348, 25 S.Ct. 491, 49 L.Ed. 787 (1905).

Hawaii State AFL-CIO v. Yoshina, 84 Hawai i 374, 376, 935 P.2d
89, 91 (1997).
Article XlI, section 1 of the Hawai < Constitution

mandates that, “[f]lor the benefit of present and future

generations, the State and its political subdivisions shal

protect and conserve . . . all natural resources, including
water . . . and shall pronote the devel opnent and utilization of
these resources . . . in a manner consistent with their
conservation” and further declares that “[a]ll public natural

resources are held in trust for the benefit of the people.”

(Enmphases added.) Article Xl, section 7 reiterates the State’s

“obligation to protect, control and requlate the use of Hawaii’'s

wat er resources for the benefit of its people.” (Enphases

added.) The plain reading of these provisions manifests the
framers’ intent to incorporate the notion of the public trust
into our constitution. The intensive deliberations on the
subject in the convention record substantiate this

interpretation. See Debates in Committee of the Wole on
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Conservation, Control and Devel opnent of Resources [hereinafter
Debat es], in 2 Proceedi ngs of the Constitutional Convention of
Hawai i of 1978, at 855-81 (1980) [hereinafter Proceedings].? W
therefore hold that article XlI, section 1 and article XI, section

73° adopt the public trust doctrine as a fundanmental principle of

29 The del egates discussed at length the proposal that produced the
final version of article Xl, section 7. Some not able comments include
“[T] he amendment and conmi ttee proposal go beyond the mere power to regul ate--
which is generally known as the police power of the State--and i mpose a duty

upon the State to regulate and protect,” id. at 857 (statement by Del egate
Fukunaga); “[What the amendment attempts to do, as | read it, is to define
what “public trust” means . . . [;] it’'s an attenmpt to clarify and put it in
the Constitution,” id. at 859 (statement by Del egate Wai hee); “[T]his
amendment recognizes . . . that water is a resource in Hawaii that needs to be
protected for the use of all people,” id. at 860 (statenment by Del egate De
Soto); “[The amendnent] maintains the intent of the commttee to establish a

public trust doctrine for the State of Hawaii to protect the total water
resources for the benefit of the people of Hawaii,” id. (statement by Del egate

Hoe); “I urge the passage of this amendment establishing a state water agency
to act as trustee of all the water resources of Hawaii for the benefit of the
people,” id. (statenment by Del egate Chong); “[T]he conmittee proposal as

amended woul d make the State of Hawaii the trustee of the water of Hawaii for
the benefit of the people of Hawaii,” id. at 866 (statement by Del egate
Hornick); “[T]his trust concept means that you go for the benefit of the
people, and that’'s different fromjust mere regulation,” id. at 876 (statement
by Del egate Hanai ke). See also id. at 862-68 (rejecting a proposed amendment
stating merely that “[t]he State shall regulate and control all water”).

The del egates del eted an express reference to the “public trust” in
article XlI, section 7 because of “[s]ome confusion generated by the [thought
that] . . . ‘trust’ inplies ownership.” Comm Whole Rep. No. 18, in 1
Proceedi ngs, at 1026. Public rights under the trust do not constitute state
“ownership.” See |llinois Central, 146 U.S. at 452; Robinson, 65 Haw. at 674,
658 P.2d at 310. In any event, the del egates explained that they had used
“public trust” to describe “the duty of the State to actively and
affirmatively protect, control and regulate water resources” and, in place of
that term “substituted | anguage [that they] believe[d] fully convey[ed] the
t heory of ‘public trust.’'” Comm Whole Rep. No. 18, in 1 Proceedings, at 1026
(enmphasi s added).

30 Because article Xl, section 7 also mandates the creation of an
agency to regul ate water use “as provided by law,” LURF and HFB argue that it
is not self-executing. See State v. Rodriqgues, 63 Haw. 412, 629 P.2d 1111
(1981) (holding that the creation of the independent grand jury counse

position in article I, section 11 was not self-executing). \Whereas review of
the history of article |, section 11 in Rodrigues evidenced the intent to

require further |egislative action, the same inquiry here reveals that the
framers intended to invoke the public trust in article XI, section 7. See
(continued. . .)
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constitutional law in Hawai‘i. See Payne v. Kassab, 361 A 2d
263, 272 (Pa. 1976) (“There can be no question that the

[constitution] declares and creates a public trust of public
natural resources for the benefit of all people (including future
generations as yet unborn) . . . .”); State v. Bleck, 338 N.W2d
492, 497 (Ws. 1983) (grounding the public trust doctrine in the

state constitution); Save Qurselves v. lLouisiana Env't Control
Commin, 452 So.2d 1152, 1154 (La. 1984) (recognizing a public
trust based on the state constitution); Owsicheck v. State, Guide

Li censing and Control Bd., 763 P.2d 488, 493-96 (Al aska 1988)

(hol ding that the constitutional “common use” cl ause adopted
common law trust principles inrelation to fish, wildlife, and
wat er resources).

O her state courts, wi thout the benefit of such
constitutional provisions, have decided that the public trust
doctrine exists independently of any statutory protections
supplied by the legislature. See, e.qg., National Audubon Soc’'y
v. Superior C&t. O Alpine Cty., 658 P.2d 709, 728 n.27 (Cal.)

(“Aside fromthe possibility that statutory protections can be
repeal ed, the noncodified public trust doctrine remains inportant
both to confirmthe state’s sovereign supervision and to require

consideration of public trust uses in cases filed directly in the

courts . . . .”7), cert. denied, 464 U S. 977 (1983); Koot enai
30(...continued)

supra note 29. Article XI, section 7 is thus self-executing to the extent

that it adopts the public trust doctrine. See Debates, in 2 Proceedi ngs at

863 (statement by Del egate Wai hee) (“What the [amendment] attenpts to do is,

first of all, create a fiduciary duty to regulate and control the water. The

second thing that it does is establish a coordinating agency to regul ate al
water.”); Haw. Const. art XVI § 16 (“The provisions of this constitution shal
be sel f-executing to the fullest extent that their respective natures
permt.”); cf. Payne v. Kassab, 361 A 2d 263, 272 (Pa. 1976) (“No inplenmenting
|l egislation is needed to enunciate these broad purposes and establish these
rel ati onshi ps; the anmendnent does so by its own ipse dixit.”).
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Envtl. Alliance v. Panhandl e Yacht Club, Inc., 671 P.2d 1085,
1095 (ldaho 1983) (“[Mere conpliance by [agencies] with their

| egislative authority is not sufficient to determine if their
actions conport with the requirenents of the public trust
doctrine. The public trust doctrine at all times forns the outer
boundari es of perm ssible government action with respect to
public trust resources.”). This viewis all the nore conpelling
here, in light of our state's constitutional public trust
mandate. See San Carl os Apache Tribe v. Superior Court ex rel.
Mari copa County, 972 P.2d 179, 199 (Ariz. 1999) (“The public

trust doctrine is a constitutional limtation on |egislative
power . . . . The Legislature cannot order the courts to nake
the doctrine inapplicable to these or any proceedings.”). To the
extent that other courts have held otherw se, their decisions are
neither controlling nor, for the reasons stated above, applicable
inthis state. See, e.g., RD. Merrill Co. v. State of Wash.

Pol lution Control Hearings Bd., 969 P.2d 458 (Wash. 1999).

The Code and its inplenmenting agency, the Comn ssion,

do not override the public trust doctrine or render it
superfluous. Even with the enactnment and any future devel opnent
of the Code, the doctrine continues to informthe Code’s
interpretation, define its permssible “outer Iimts,” and
justify its existence. To this end, although we regard the
public trust and Code as sharing simlar core principles, we hold
that the Code does not supplant the protections of the public
trust doctrine.

3. The State Water Resources Trust

Havi ng established the public trust doctrine’s
i ndependent validity, we nust define its basic paraneters with

respect to the water resources of this state. In so doing, we
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address: 1) the “scope” of the trust, or the resources it
enconpasses; and 2) the “substance” of the trust, including the
pur poses or uses it upholds and the powers and duties it confers
on the state.

a. Scope of the Trust

The public trust doctrine has varied in scope over tine
and across jurisdictions. In its ancient form the public trust
i ncluded “the air, running water, the sea, and consequently the
shores of the sea.” J. Inst. 2.1.1. Under the English conmon
law, the trust covered tidal waters and |ands. See Shively v.
Bow by, 152 U.S. 1, 11 (1892). Courts in the United States have

commonl y understood the trust as extending to all navigable
wat ers and the | ands beneath themirrespective of tidality. See

I[Ilinois Central, supra; Phillips Petroleum 484 U S. 469 (1988)

(confirmng that the public trust still applies to tidal waters,
whet her navigable or not). In Hawai‘i, this court has

recogni zed, based on founding principles of lawin this
jurisdiction, a distinct public trust enconpassing all the water
resources of the state. See Robinson, 65 Haw. at 674, 658 P.2d

at 310. The Hawai‘i Constitution declares that “all public
resources are held in trust by the state for the benefit of its
people,” Haw. Const. art. Xl, 8 1, and establishes a public trust
obligation “to protect, control, and regulate the use of Hawaii’s
wat er resources for the benefit of its people,” Haw. Const. art.
X, § 7.

W need not define the full extent of article X,
section 1's reference to “all public resources” at this juncture.
For the purposes of this case, however, we reaffirmthat, under
article XI, sections 1 and 7 and the soverei gn reservation, the

public trust doctrine applies to all water resources wthout
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exception or distinction. KSBE and Castle advocate for the
excl usion of ground waters fromthe public trust. Their
argunents, first, contradict the clear inport of the
constitutional provisions, which do not differentiate between
categories of water in mandating the protection and regul ati on of
wat er resources for the conmon good. 3 The convention’s records
confirmthat the franmers understood “water resources” as
“Iinclud[ing] ground water, surface water and all other water.”
Debates, in 2 Proceedings, at 861 (statenent by Del egate
Fukunaga) .

W are al so unpersuaded by the contention of KSBE and
Castl e that the sovereign reservation does not extend to ground
waters. Their argunment rests alnost entirely on one decision,
Gty MII Co., Ltd. v. Honolulu Sewer & Water Commin, 30 Haw. 912

(1929). Discussing the effect of the Mihele, the Gty MII court

observed t hat all mneral or netallic mnes’ were reserved to

t he Hawai i an governnent, but there was no reservati on whatever of
t he subterranean waters.” 1d. at 934. Nowhere in the opinion,
however, does the court address the reservation of sovereign
prerogatives and its surrounding historical and | egal context.
This fatal oversight, common to other cases subsequently
invalidated by this court, discounts the precedential val ue of

City MII concerning the public trust. See Robinson, 65 Haw. at

31 W th respect to article XlI, section 1, KSBE contends that the

provision’'s reference to “public natural resources” indicates an intent to
exclude “privately owned” waters fromthe public trust. This argunent m sses
the point; at least in the water resources context, we have maintained that,
apart from any private rights that may exist in water, “there is, as there

al ways has been, a superior public interest in this natural bounty.”
Robi nson, 65 Haw. at 677, 658 P.2d at 312.
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667-68 & n.25, 658 P.2d at 306 & n.25. %

KSBE and Castle al so repeat the observation in several
decisions, including Gty MII, that “[t]here was no ancient |aw
or usage in Hawaii relating to artesian waters. The first
artesian well ever drilled in these islands was bored in 1879.”
Id. at 938; see also Territory v. Gy, 31 Haw. 376, 403 (1930).

Even if true, this point sheds little Iight on our analysis.
First, according to the fornmer, now defunct ground water

categories enployed in those cases, see infra note 93, the dike-

32 We need not retread the ground covered thoughtfully and exhaustively
by McBryde and its progeny. Nonet hel ess, several basic errors in the City

M1l court’s reasoning deserve mention. The court characterizes the Mshele as
a simple transfer of property fromthe King, as “sole owner . . . of all the
land in the islands,” to individuals. 1d. at 934. The first constitution of
the kingdom however, expressly proclaimed that the land “was not [the King' s]
private property. It belonged to the Chiefs and the people in common, of whom
[the King] was the head and had the management of | anded property.” Haw.
Const. of 1840, reprinted in Fundamental Laws of Hawaii 3 (1904); see also
Kame‘el ehi wa, supra, at 10 (“In traditional Hawai‘i, ‘Aina [land] was not owned
but was held in trust.”); infra note 89. Mor eover, the | andscape of |aw and

custom at the tinme of the Mehele conmpellingly demonstrates that, despite the
transition to a private property regime, water remained a resource reserved to
the community. See Reppun, 65 Haw. at 542-45, 656 P.2d at 65-67. All I|ands
granted in the Mshele, even the King’s retained private estate, passed into

i ndi vi dual hands burdened with the reservation of this usufruct for the conmon
good. See id.; see also Act of April 27, 1846, pt. |, ch. VII, art IV, 8 7, 1
SLH 107, 109 (1845-46), reprinted in 2 RLH 2120, 2123 (statute creating the

Il and commi ssion) (mandating that the conmm ssion’s decisions “be in accordance
with the principles established by . . . native usages in regard to

wat er privileges”); Land Comm ssion Principles, 1 SLH 81, 82, 2 RLH 2124,
2125-26 (“But even when such lord shall have received allodial title fromthe

King . . . the rights of the tenants and sub-tenants must still remain
unaffected . . . .7").

In response to the argument that the Territory “owned” all the artesian
water, the City M1l court concl uded: “If by the land comm ssion awards and

the patents in confirmation thereof the awardees and patentees becanme the
owners of the subjacent waters, courts would not be justified, sinply because
of the supposed necessity, in announcing such a radical alteration in their
views of the law . . . .” 1d. at 934-35. Beyond observing again that the
public trust does not constitute “ownership,” we disagree less with the
foregoing logic than with its underlying prem se. Having rectified the

m sconcepti ons concerning the origins of water rights in this jurisdiction in
McBryde and its progeny, we reach the opposite conclusion that the City M|
court could not, by judicial fiat and ipse dixit, extinguish the public rights
in water resources preserved by the sovereign reservation
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I npounded “percol ating” waters in question would not qualify as
“artesian” water. Mreover, assum ng that the ancient Hawaiians
had no customw th respect to “ground water,” at least in terns
of water actually drawn from under the surface by artificial
well's or tunnels,®* it does not follow that the sovereign
reservation nust exclude such water. Indeed, if the precise
extent of ancient usage always deternm ned the effect of the
reservation, diversions inpairing the “natural flow of surface
streans and transfers of water outside watershed boundaries woul d
still be largely prohibited. See MBryde, 54 Haw. 191-98, 504

P.2d at 1341-44 (interpreting | aw of kingdomas a codification of
natural flow riparianism. But see Reppun v. Board of \Water
Supply, 65 Haw. 531, 552-54, 656 P.2d 57, 71-72 (1982) (nodifying

the natural flowrule to one of reasonable use), cert. denied,
471 U. S. 1014 (1985). This argunent would hardly assist Castle,

whi ch uses water diverted fromw ndward streans and transported
to distant | eeward | ands.

Even nore fundanental ly, just as ancient Hawaiian usage
reflected the perspectives of that era, the common | aw
di stinctions between ground and surface water devel oped w t hout

regard to the manner in which “both categories represent no nore

33 We note that the Commi ssion’s findings referenced testimony by an
expert on Hawaiian custom regardi ng “evi dence of the Hawaiians digging wells,
l'i ke on the island of Kahoolawe.” FOF 980. See also Richard H. Cox,
Groundwat er Technology in Hawaii, in Groundwater in Hawaii 16 (Faith Fujinmura
& Wlliamson B.C. Chang eds., 1981) (relating accounts of ancient Hawaii ans
excavating shallow wells). At a mninmum the historical record establishes
that the ancient Hawaiians knew of the existence of water under the ground and
made use of such water once it reached the surface. See David Mal o, Hawaii an
Antiquities 44 (2d ed. 1971) (“In Hawaii nei people drink either the water
from heaven . . . or the water that conmes from beneath the earth, which is
(often) brackish.”); E.S. Craighill Handy & Elizabeth G. Handy, Native
Planters in O d Hawaii 61-67 (rev. ed. 1991) (docunenting use of water from
caves and from springs on |l and and under the sea).
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than a single integrated source of water with each el enent
dependent upon the other for its existence.” |d. at 555, 656
P.2d at 73. Moddern science and technol ogy have di scredited the
surface-ground dichotony. See id. (describing the “nodern
scientific approach” of acknow edging “the unity of the

hydrol ogi cal cycle”); A Dan Tarlock, Law of Water Rights and

Resources 8§ 4:5 (2000). Few cases highlight nore plainly its

di m ni shed neaning and utility than the present one, involving
surface streans depl eted by ground water diversions and

under ground aquifers recharged by surface water applications. In
determ ning the scope of the sovereign reservation, therefore, we
see little sense in adhering to artificial distinctions neither
recogni zed by the ancient systemnor borne out in the present
practical realities of this state.

Water is no | ess an essential “usufruct of |ands” when
found bel ow, rather than above, the ground. 1In view of the
ultimte value of water to the ancient Hawaiians, it is
i nescapabl e that the sovereign reservation was intended to
guarantee public rights to all water, regardless of its i medi ate
source. \Wiatever practices the ancients may have observed in
their tinme, therefore, we nust conclude that the reserved trust
enconpasses any usage devel oped in ours, including the “ground
wat er” uses proposed by the parties in the instant case. The
public trust, by its very nature, does not remain fixed for al
time, but nmust conformto changi ng needs and circunstances. See,
e.qg., Reppun, 65 Haw. at 553, 656 P.2d at 72 (acknow edgi ng that

“the continued satisfaction of the franers’ intent requires that
the [riparian] doctrine be pernitted to evolve in accordance with

changi ng needs and circunstances”); Matthews v. Bay Head

| nprovenent Ass’'n, 471 A.2d 355 (N.J.) (extending the trust to

58



privately owned beaches, in recognition of the “increasing demand
for our State’s beaches and the dynam c nature of the public
trust doctrine”), cert. denied, 469 U S. 821, 365 (1984); People
ex rel. Baker v. Mack, 97 Cal. Rptr. 448, 451-53 (Cal. C. App

1971) (expanding the “narrow and out noded” definition of

“navigability” in recognition of nodern recreational uses); cf.
Phillips Petroleum 484 U S. at 483 (noting, with respect to the

tidelands trust, that “there is no universal and uniform|aw on
the subject; but . . . each State has dealt with the |ands under
the tide waters within its borders according to its own views of
justice and policy” (quoting Shively, 152 U S. at 26) (ellipsis
in original)).

In sum given the vital inmportance of all waters to the
public welfare, we decline to carve out a ground water exception
to the water resources trust. Based on the plain | anguage of our
constitution and a reasoned nodern view of the sovereign
reservation, we confirmthat the public trust doctrine applies to
all water resources, unlimted by any surface-ground distinction.

b. Subst ance of the Trust

The public trust is a dual concept of sovereign right
and responsibility. See Robinson, 65 Haw. at 674, 658 P.2d at

310 (describing the trust as “a retention of authority and the

i mposition of a concomitant duty” (enphases added)); see al so
Reppun, 65 Haw. at 547-48 & n. 14, 656 P.2d at 68-69 & n. 14
(explaining the correlation of “right” and “duty” underlying the
anci ent Hawai i an system). Previous decisions have thoroughly
reviewed the sovereign authority of the state under the trust.
McBryde, 54 Haw. at 180-87, 504 P.2d at 1335-1339; Robi nson, 65
Haw. at 667-77, 658 P.2d at 305-312; Reppun, 65 Haw. at 539-548,
656 P.2d at 63-69. The argunents in the present appeal focus on
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the state’'s trust duties. 1In its decision, the Conm ssion stated
that, under the public trust doctrine, “the State’'s first duty is
to protect the fresh water resources (surface and ground) which
are part of the public trust res,” a duty which it further
described as “a categorical inperative and the precondition to
al | subsequent considerations.” COLs at 11. The public trust,

t he Conmm ssion also ruled, subjects offstreamwater uses to a
“hei ghtened | evel of scrutiny.” 1d. at 10.

In 1llinois Central, the United States Suprene Court

described the state’s interest in its navigable waters as

“title,” not in a proprietary sense, but “title held in trust for

the people of the State that they may enjoy the navigation of the

waters, carry on commerce over them and have |iberty of fishing

therein freed fromthe obstruction or interference of private

parties.” 146 U S. at 452 (enphases added). The trust, in the
Court’s sinplest terns, “requires the governnent of the State to

preserve such waters for the use of the public.” 1d. at 453

(enmphasi s added).

Based on this fornulation, other courts have sought to
further define the requirenents of the public trust doctrine.
The rul es devel oped in order to protect public water bodies and
subnerged | ands for public access and use, however, see, e.q.,
State v. Public Serv. Commin, 81 N.W2d 71, 74 (Ws. 1957)

(prohibiting substantial destruction of navigable waters through
| and reclamation); People ex rel. Wbb v. California Fish Co.,
138 P. 79, 88 (Cal. 1913) (holding that a grantee of submerged

| ands gains “naked title,” subject to the “public easenent” in
the waters above), do not readily apply in the context of water
resources val ued for consunptive purposes, where conpeting uses

are nore often nutually exclusive. This court recognized as nuch
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i n Robinson, stating that “[t]he extent of the state' s trust
obligation over all waters of course would not be identical to
that which applies to navigable waters.” 65 Haw. at 675, 658
P.2d at 310. Keeping this distinction in mnd, we consider the
substance of the water resources trust of this state,
specifically, the purposes protected by the trust and the powers
and duties conferred on the state thereunder.

i Pur poses of the Trust

In other states, the “purposes” or “uses” of the public
trust have evol ved with changi ng public values and needs. The
trust traditionally preserved public rights of navigation

comerce, and fishing. See Illinois Central, 146 U S. at 452.

Courts have further identified a wi de range of recreational uses,
i ncl udi ng bat hing, sw nmng, boating, and scenic view ng, as
protected trust purposes. See, e.d., Neptune Gty v. Avon-By-
The-Sea, 294 A 2d 47, 54-55 (N.J. 1972).

As a |l ogical extension fromthe increasing nunber of
public trust uses of waters in their natural state, courts have
recogni zed the distinct public interest in resource protection.

As expl ained by the California Suprene Court:

[Ol ne of the most important public uses of the tidelands --
a use enconpassed within the tidelands trust -- is the
preservation of those lands in their natural state, so that
they may serve as ecological units for scientific study, as
open space, and as environments which provide food and
habitat for birds and marine life, and which favorably
affect the scenery and climte of the area.

Nati onal Audubon, 658 P.2d at 719 (quoting Marks v. Witney, 491
P.2d 374, 380 (Cal. 1971)) (enphasis added). Thus, with respect

to the | ake ecosysteminvolved in that case, the court held that
the public trust protected val ues described as “recreational and
ecological -- the scenic views of the |ake and its shore, the

purity of the air, and the use of the | ake for nesting and
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feeding by birds.” 1d.

This court has |ikew se acknow edged resource
protection, with its nunerous derivative public uses, benefits,
and val ues, as an inportant underlying purpose of the reserved

wat er resources trust. See Robi nson, 65 Haw. at 674-76, 658 P.2d

at 310-11 (upholding the public interest in the “purity and
flow,” “continued existence,” and “preservation” of the waters of
the state). The people of our state have validated resource
“protection” by express constitutional decree. See Haw. Const.
art. XI, 8 1 & 7. W thus hold that the maintenance of waters
in their natural state constitutes a distinct “use” under the
wat er resources trust. This disposes of any portrayal of
retention of waters in their natural state as “waste.” See
Reppun, 65 Haw. at 560 n. 20, 656 P.2d at 76 n.20 (citing article
XlI, section 1 as an acknow edgnent of the public interest in “a
free-flowng streamfor its own sake”).

Whet her under riparian or prior appropriation systens,
common | aw or statute, states have uniformly recognized donestic
uses, particularly drinking, as anong the highest uses of water

resources. See, e.qg., Restatenent (Second) of Torts § 850A cnt

c (1979) [hereinafter Restatenent (Second)] (preference for

donestic, or “natural,” uses under riparian law); Cal. Water Code
§ 1254 (West 1971) (“donestic use is the highest use”); Mnn.
Stat. Ann. 8 103G 261(a) (1) (West 1997) (donestic use given first
priority). This jurisdiction presents no exception. |In granting
i ndividuals fee sinple title to land in the Kul eana Act, the

ki ngdom expressly guaranteed: “The people shall . . . have a
right to drinking water, and running water . . . .” Enactnent of
Further Principles of 1850 § 7, Laws of 1850 at 202 (codified at
HRS § 7-1 (1993)). See also MBryde, 54 Haw. at 191-98, 504 P.2d
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at 1341-44 (conparing section 7 of the Kuleana act with authority
in other jurisdictions recognizing riparian rights to water for
donestic uses); Carter v. Territory, 24 Haw. 47, 66 (1917)

(granting priority to domestic use based on riparian principles
and section 7 of the Kuleana Act). And although this provision
and ot hers, including the reservation of sovereign prerogatives,
evidently originated out of concern for the rights of native
tenants in particular, we have no doubt that they apply today, in
a broader sense, to the vital donestic uses of the genera

public. Accordingly, we recognize donestic water use as a

pur pose of the state water resources trust. C. difton v.
Passaic Valley Water Commin, 539 A 2d 760, 765 (N.J. Super. C
Law Div. 1987) (holding that the public trust “applies with equal

i npact upon the control of drinking water reserves”).

I n acknow edgi ng the general public’s need for water,
however, we do not |ose sight of the trust’s “original intent.”
As noted above, review of the early |aw of the kingdomreveals
the specific objective of preserving the rights of native tenants
during the transition to a western system of private property.

Bef ore the M:shele, the | aw “Respecting Water for Irrigation”
assured native tenants “their equal proportion” of water. See

Laws of 1942, in Fundanental Laws of Hawaii 29 (1904).

Subsequently, the aforenmentioned Kul eana Act provision ensured
tenants’ rights to essential incidents of |and beyond their own
kul eana, including water, in recognition that “a little bit of
land even with allodial title, if they be cut off fromall other
privileges would be of very little value,” 3B Privy Counci
Records 713 (1850). See al so Reppun, 65 Haw. 549-50, 656 P.2d at

69-70 (anal ogi zing riparian rights under section 7 of the Kul eana

Act to water rights of Indian reservations in Wnters v. United
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States, 207 U.S. 564 (1908)); cf. Peck v. Bailey, 8 Haw. 658, 661

(1867) (recognizing “appurtenant rights” to water based on
“imenorial usage”).3 Inline with this history and our prior
precedent, see Kalipi v. Hawaiian Trust Co., 66 Haw. 1, 656 P.2d
745 (1982); Public Access Shoreline Hawaii v. Hawaii Pl anning
Commi n, 79 Hawai i 425, 438-447, 903 P.2d 1246, 1259-68 (1995),
cert. denied, 517 U.S. 1163 (1996) [hereinafter PASH, and

constitutional mandate, see Haw. Const. art. X, 8 7, we
continue to uphold the exercise of Native Hawaiian and
traditional and custonmary rights as a public trust purpose.?3

See generally Elizabeth Ann Hooi po Kal a'ena‘auao Pa Martin et al.

Cultures in Conflict in Hawai‘<i: The Law and Politics of Native
Hawai i an Water Rights, 18 U Haw. L. Rev. 71, 147-79 (1996)

(surveying various rights).
LURF asserts that the public trust in Hawai i
enconpasses private use of resources for “econonm c devel opnent,”

citing, inter alia, Territory v. Liliuokalani, 14 Haw. 88 (1902)

(grants of tidal lands to private individuals), Haalelea v.

Mont gonery, 2 Haw. 62 (1858) (konohiki fishing rights), and the
Adm ssions Act, Act of Mar. 18, 1959, Pub. L. 83-3, 73 Stat. 4,

8 5(f) (designating “devel opnent of farm and home ownership” as
one of the purposes of the state ceded lands trust). Wile these
exanpl es generally denonstrate that the public trust may all ow
grants of private interests in trust resources under certain

ci rcunst ances, they in no way establish private comrercial use as

anong the public purposes protected by the trust.

3% The trust’'s protection of traditional and customary rights also
extends to the appurtenant rights recognized in Peck.

35 Our holding with respect to the public trust does not supplant any
ot her protections of these rights already existing.

64



Al t hough its purpose has evolved over tine, the public
trust has never been understood to safeguard rights of exclusive
use for private conmercial gain. Such an interpretation, indeed,
evi scerates the trust’s basic purpose of reserving the resource
for use and access by the general public w thout preference or
restriction. See, e.q., HRS 8 7-1 (codifying | aw of ki ngdom

providing, inter alia, that “[t]he springs of water, running

water, and roads shall be free to all”); lllinois Central, 146

U S. at 456 (observing that the trust’s limtation on private
rights “follows necessarily fromthe public character of the
property, being held by the whol e people for purposes in which

t he whol e people are interested”); see generally Carol Rose, The

Conmedy of the Commons: Custom Comrerce, and I nherently Public

Property, 53 U Chi. L. Rev. 711 (1986) (discussing the history
and underlying policies of the concept of “inherently public
property”). In considering a simlar argunent, the California

Suprene Court stated:

Since the public trust doctrine does not prevent the
state from choosi ng between trust uses, the Attorney Genera
of California, seeking to maxim ze state power under the
trust, argues for a broad concept of trust uses. In his
view, “trust uses” enconpass all public uses, so that in
practical effect the doctrine would impose no restrictions
on the state’'s ability to allocate trust property. We know
of no authority which supports this view of the public
trust, except perhaps the dissenting opinion in lllinois
Central . . . . The tideland cases make this point clear;

no one could contend that the state could grant
tidel ands free of the trust merely because the grant served
some public purpose, such as increasing tax revenues, or
because the grantee m ght put the property to a commercia
use

Thus, the public trust is nore than an affirmation of
state power to use public property for public purposes. It
is an affirmation of the duty of the state to protect the
people’s comon heritage of streams, |akes, marshl ands and
ti del ands, surrendering that right of protection only in
rare cases when the abandonment of that right is consistent
with the purposes of the trust.
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Nat i onal Audubon, 658 P.2d at 723-24 (citations omtted).

W hold that, while the state water resources trust
acknow edges that private use for “econom c devel opnment” may
produce i nportant public benefits and that such benefits nust
figure into any bal ancing of conpeting interests in water, it
stops short of enbracing private commercial use as a protected
“trust purpose.” W thus eschew LURF' s view of the trust, in
which the “*public interest’ advanced by the trust is the sum of
conpeting private interests” and the “rhetorical distinction
between ‘public trust’ and ‘private gain’ is a false dichotony.”
To the contrary, if the public trust is to retain any nmeani ng and
effect, it nust recognize enduring public rights in trust
resources separate from and superior to, the prevailing private
interests in the resources at any given tine. See Robinson, 65

Haw. at 677, 658 P.2d at 312 (“[U] nderlying every private

di version and application there is, as there always has been, a
superior public interest in this natural bounty.”).

ii. Powers and Duties of the State under the
Trust

This court has described the public trust relating to
wat er resources as the authority and duty “to maintain the purity
and flow of our waters for future generations and to assure that
the waters of our land are put to reasonable and benefici al
uses.” 1d. at 674, 658 P.2d at 310 (enphases added). Simlarly,

article XI, section 1 of the Hawai‘ Constitution requires the
state both to “protect” natural resources and to pronote their
“use and devel opnent.” The state water resources trust thus
enbodi es a dual mandate of 1) protection and 2) maxi mum
reasonabl e and beneficial use.

The mandate of “protection” coincides with the
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traditional notion of the public trust devel oped with respect to
navi gabl e and tidal waters. As comonly understood, the trust
protects public waters and subnerged | ands agai nst irrevocabl e

transfer to private parties, see, e.q., lllinois Central, supra,

or “substantial inpairnment,” whether for private or public

pur poses, see, e.d., State v. Public Serv. Commin, supra. 1In

this jurisdiction, our decisions in MBryde and its progeny and
the plain neaning and history of the term“protection”2 in
article XI, section 1 and article X, section 7 establish that
the state has a conparable duty to ensure the continued
avai lability and existence of its water resources for present and
future generations.

In this jurisdiction, the water resources trust also

enconpasses a duty to pronote the reasonabl e and beneficial use

3 |In deleting a prior draft of article XlI, section 1 merely stating
that “[t] he legislature shall pronote the conservation, devel opment and
utilization of . . . natural resources,” and replacing it with the present
| anguage expressly mandating “protection,” the conmttee noted

Much testinony was received expressing the opinion
that the current | anguage of Section 1 is contradictory and
places insufficient weight on the preservation or protection
end of the balance that is inplied in the word
“conservation.” Your Conmittee agreed with this testimony
and amended Section [1] to recognize this concern. . . .

[ TI he | anguage of this section mandates that the State and
its political subdivisions provide for the conservation and
protection of natural beauty, as contrasted with the
previous | anguage which simply empowered the State to
“conserve and develop its natural beauty.”

Stand. Comm Rep. No. 77, in 1 Proceedings, at 686 (emphases added). See also
id. at 688 (explaining, with respect to a prior draft of article XlI, section
7, that the “agency will also have the duty to protect groundwater resources,
wat er sheds and natural stream environnments because groundwater resources,

wat ersheds and streanms form the basis of our water resources system’);

Debates, in 2 Proceedings, at 857 (statement by Del egate Hoe) (“[Article Xl
section 7] strives to make clear that our obligations include the welfare of
future generations and therefore in the use of our resources we nmust protect
our natural resources against irreversible depletion, waste or destruction and
saf eguard the natural beauty of our State.”).
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of water resources in order to maxim ze their social and econonic
benefits to the people of this state. Post-Mhele water rights

decisions ignored this duty, treating public water resources as a

commodity reduci ble to absolute private ownership, such that “no
limtation . . . existed or was supposed to exist to [the
owner’s] power to use the . . . waters as he saw fit,” Hawaiian

Commercial & Sugar Co. v. Wiluku Sugar Co., 15 Haw. 675, 680
(1904). See Reppun, 65 Haw. at 539-48, 656 P.2d at 63-69. Based

on founding principles of the ancient Hawaiian system and present
necessity, this court subsequently reasserted the dornmant public
interest in the equitable and maxi mum beneficial allocation of
wat er resources. See id.; Robinson, 65 Haw. at 673-77, 658 P.2d
310-12.

This state has adopted such principles inits
constitution. The second clause of article XI, section 1
provi des that the state “shall pronote the devel opnent and

utilization of [water] resources in a manner consistent with

their conservation and in furtherance of the self-sufficiency of

the State.” (Enphasis added.) The franers deened it necessary
to define “conservation” and agreed on the following: “the

protection, inprovenment and use of natural resources according to

principles that will assure their highest econom c or social
benefits.” See Stand. Comm Rep. No. 77, in 1978 Proceedings, at

685- 86 (enphases added). The second clause of article X,
section 1 thus resenbles laws in other states mandating the

maxi mum beneficial or highest and best use of water resources.
See, e.qg., Cal. Const. art. X, 8 2; NM Const. art. 16, 8§ 3;
N.D. Cent. Code 8§ 61-04-01.1.1 (Supp. 1999). Unlike many of the
traditional water rights systens governed by such provisions,

however, article Xl, section 1's mandate of “conservation”-nm nded
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use recogni zes “protection” as a valid purpose consonant with
assuring the “highest econom c and social benefits” of the
resource. See Omen L. Anderson et al., Prior Appropriation, in 2
Waters and Water Rights 8 12.03(c)(2), at 114 (Robert E. Beck

ed., 1991) [hereinafter Water Rights] (noting early proscriptions
agai nst “nonuse” as “the perceived biggest waste of all”). But
see id. § 13.05(a) (explaining the nodern trend towards providing
for instreamflows and uses). In short, the object is not

maxi mum consunpti ve use, but rather the nost equitable,
reasonabl e, and beneficial allocation of state water resources,

with full recognition that resource protection also constitutes

use.
As the foregoi ng discussion suggests, the conventional
notion of the public trust fashioned in the context of navigable
and tidal waters offers only a partial picture of the water
resources trust of this state. Wth this understanding, we turn
to the | eading decision applying the public trust to water
resources, National Audubon Society v. Superior Court of Al pine
County, 658 P.2d 709 (Cal.), cert. denied, 464 U S. 977 (1983),

ot herwi se known as the “Mno Lake” case.

I n National Audubon, the California Suprene Court

confronted two | egal systens “on a collision course”: the public
trust and appropriative rights. See id. at 711-12. The public
water utility of the Cty of Los Angel es had obtained permts to
appropriate, for donestic purposes, nearly the entire fl ow of
four of the five streams flowing into Mono Lake, the second

| argest lake in California. The diversions had resulted in a
preci pitous decline in the level of the |ake, thereby inperilling
the | ake’s scenic beauty and ecol ogi cal values. Seeking an

“acconmodati on” between the public trust and appropriative
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rights, the court initially held that the state’s “[continuing
supervisory control] prevents any party fromacquiring a vested
right to appropriate water in a manner harnful to the interests
protected by the public trust.” 1d. at 727. The court
acknow edged that, “[a]s a matter of current and historical
necessity,” the state may permt an appropriator to take water
fromflow ng streans, “even though this taking does not pronote,
and may unavoi dably harm the trust uses at the source stream”
Id. The court nonetheless maintained that, in so doing, “the
state nust bear in mnd its duty as trustee to consider the
effect of the taking on the public trust and to preserve, so far
as consistent with the public interest, the uses protected by the
trust.” 1d. at 728 (citation omtted).

Many of the parties, primarily those advocating
of fstream uses, attenpt to distinguish the Mono Lake case from
the present one. The two cases indeed differ in inportant

respects. First, National Audubon involved diversions for a

publ i ¢ purpose, the donestic uses of the City of Los Angeles. No
conpar abl e of f stream public needs are advanced here. 3 Second,

t he National Audubon court sought to assert the public trust

agai nst a water rights system equati ng nonconsunptive use with
“waste.” See, e.qg., Inre Waters of Long Valley, 599 P.2d 656,
664 (Cal. 1979) (noting that article X, section 2 of the

California constitution “prevents waste of waters of the state
resulting froman interpretation of our |aw which pernmits themto

fl ow unused, unrestrained and undi m nished to the sea”). Qur

37 We note that Waiawa Correctional Facility received a .15 mgd permit
partially for “domestic” purposes, which no one chall enges on appeal. D&O at
8-9. The recharge of |eeward aquifers is an incidental effect of the
permtted surface uses, the ultimate benefit of which remains in dispute. See
FOF 915- 23.
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comon | aw ri parian system does not share such a view, noreover,
t he mandate of “conservation”-m nded use subsumed in our state’'s
wat er resources trust contenplates “protection” of waters in
their natural state as a beneficial use. Finally, unlike
California, this state bears an additional duty under Article
XI'l, section 7 of its constitution to protect traditional and
customary Native Hawaiian rights. |f one must distinguish the

two cases, therefore, National Audubon appears to provide |ess,

rat her than nore, protection than arguably justified in this
case.

Despite these differences, we recognize that the
di chot ony between the public trust and appropriative systemin
California roughly approxi mates the dual nature of the public
trust in the water resources of this state. Consequently,

Nati onal Audubon provi des useful guidance on the manner in which

this state may bal ance the potentially conflicting mandat es of
the trust. Drawing fromthis source and others, we seek to
define the trust’s essential paranmeters in light of this state’s
| egal and practical requirenments and its historical and present
circunstances. To this end, we hold that the state water
resources trust enbodies the follow ng fundanental principles:
Under the public trust, the state has both the
authority and duty to preserve the rights of present and future
generations in the waters of the state. See Robinson, 65 Haw. at
674, 658 P.2d at 310; see also State v. Central Vt. Ry., 571 A 2d
1128, 1132 (Vt. 1989) (“[T]he state’s power to supervise trust

property in perpetuity is coupled with the ineluctable duty to
exercise this power.”), cert. denied, 495 U S. 931 (1990). The

continuing authority of the state over its water resources

precludes any grant or assertion of vested rights to use water to
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the detriment of public trust purposes. See Robinson, 65 Haw. at
677, 658 P.2d at 312; see also National Audubon, 658 P.2d at 727,
Koot enai, 671 P.2d at 1094 (“[T]he public trust doctrine takes

precedent even over vested water rights.”); cf. Karamv.

Departnment of Envtl. Protection, 705 A 2d 1221, 1228 (N.J. Super.

Ct. App. Div. 1998) (“[T]he sovereign never waives its right to
regul ate the use of public trust property.”), aff’d, 723 A 2d
943, cert. denied, = US _ , 120 S.C. 51 (1999).% This

authority enpowers the state to revisit prior diversions and
al | ocations, even those made with due consideration of their
effect on the public trust. See National Audubon, 658 P.2d at
728.

The state al so bears an “affirmative duty to take the
public trust into account in the planning and allocation of water
resources, and to protect public trust uses whenever
feasible[®].” 1d. (enphasis added). Prelimnarily, we note
that this duty may not readily translate into substantive
results.*® The public has a definite interest in the devel opnent
and use of water resources for various reasonabl e and benefici al

public and private of fstream purposes, including agriculture, see

38 We agree with the National Audubon court that the few exceptions to
t he general rule against the abandonnent of the public trust would not I|ikely
apply in the context of usufructuary water rights. See id. at 727 n.25

39 Read narrowly, the term “feasible” could mean “capabl e of

achi evement,” apart from any bal anci ng of benefits and costs. See |Industri al
Uni on Dept., AFL-CIO v. American PetroleumInst., 448 U.S. 607, 718-19 (1980)
(Marshall, J., dissenting). The National Audubon court apparently did not use

“feasible” in this strict sense, and neither do we in this case.

40 But see Debates, in 2 Proceedings, at 866-67 (statement by Del egate
Hor ni ck) (“The public trust doctrine inmplies that the disposition and use of
these resources must be done with procedural fairness, for purposes that are
justifiable and with results that are consistent with the protection and
perpetuation of the resource.” (enmphasis added)).
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generally Haw. Const. art. X, 8 3.4 Therefore, apart fromthe
guestion of historical practice,“ reason and necessity dictate

that the public trust may have to accommbdat e of fstream

di versions inconsistent with the mandate of protection, to the

unavoi dabl e i npai rnment of public instreamuses and val ues. See
Nat i onal Audubon, 658 P.2d at 727. As discussed above, by

condi tioning use and devel opnent on resource “conservation,”
article XlI, section 1 does not preclude offstream use, but nerely
requires that all uses, offstreamor instream public or private,
pronote the best economi ¢ and social interests of the people of
this state. In the words of another court, “[t]he result

is a controll ed devel opnent of resources rather than no

devel opnment.” Payne v. Kassab, 312 A . 2d 86, 94 (Pa. Cnwth. C
1973), aff’'d, 323 A 2d 407 (1974), aff’d, 361 A 2d 263 (Pa.

1976) .

We have indicated a preference for accommodati ng both
i nstream and of fstream uses where feasible. See Reppun, 65 Haw
at 552-54, 556-63 & n.20, 656 P.2d at 71-72, 73-78 & n. 20

(all owi ng ground wat er diversions short of “actual harm to
surface uses); Robinson, 65 Haw. at 674, 658 P.2d at 310
(describing the trust as “authority to assure the continued

exi stence and beneficial application of the resource for the

4 Article XI, section 3 states in relevant part: “The State shall
conserve and protect agricultural |ands, promote diversified agriculture,
increase agricultural self-sufficiency and assure the availability of
agriculturally suitable | ands. The |legislature shall provide standards and
criteria to acconplish the foregoing.”

42 Although this court has held that the “natural flow’ theory of
ri pariani sm best approxi mated the ancient Hawaiian system we note that
di versi ons of water out of watershed boundaries were allowed in certain cases,
insofar as the avail able technology permtted. See Reppun 65 Haw. at 547, 656
P.2d at 68. The Comm ssion raised several historical exanples in its
findings. FOF 968-70.
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common good” (enphasis added)). In tines of greater scarcity,
however, the state will confront difficult choices that may not

| end thenselves to formulaic solutions. G ven the diverse and
not necessarily conplenentary range of water uses, even anong
public trust uses alone, we consider it neither feasible nor
prudent to designate absolute priorities between broad categories
of uses under the water resources trust. Contrary to the

Conmi ssion’s conclusion that the trust establishes resource
protection as “a categorical inperative and the precondition to
all subsequent considerations,” we hold that the Comm ssion

i nevi tably must wei gh conpeting public and private water uses on
a case-by-case basis, according to any appropriate standards
provi ded by | aw. See Robinson, 65 Haw. at 677, 658 P.2d at 312;

see also Save Qurselves, 452 So.2d at 1152 (reading the

constitution to establish a “rule of reasonabl eness” requiring
t he bal anci ng of environnmental costs and benefits agai nst
econonmi c, social, and other factors).

Havi ng recogni zed the necessity of a bal anci ng process,
we do not suggest that the state’'s public trust duties amobunt to
nothing nore than a restatenent of its prerogatives, see
Robi nson, 65 Haw. at 674 n.31, 658 P.2d at 310 n. 31, nor do we
ascribe to the constitutional framers the intent to enact |aws
devoi d of any real substance and effect, see supra notes 29, 36 &
40. Rather, we observe that the constitutional requirenents of
“protection” and “conservation,” the historical and continui ng
understanding of the trust as a guarantee of public rights, and
the common reality of the “zero-suni gane between conpeting water
uses denmand that any bal anci ng between public and private
pur poses begin with a presunption in favor of public use, access,

and enjoynment. See, e.q., Zinring, 58 Haw. at 121, 566 P.2d at
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735 (“[T]he State as trustee has the duty to protect and maintain
the trust [resource] and regulate its use. Presunptively, this
duty is to be inplenented by devoting the [resource] to actual
public uses, e.g., recreation.”). Thus, insofar as the public
trust, by nature and definition, establishes use consistent with
trust purposes as the normor “default” condition, we affirmthe
Comm ssion’s conclusion that it effectively prescribes a “higher

| evel of scrutiny” for private commerci al uses such as those
proposed in this case.* |In practical terns, this neans that the
burden ultimately lies with those seeking or approving such uses
to justify themin light of the purposes protected by the trust.
Cf. Macron, Inc. v. Conmonwealth Dep’'t of Envtl. Resources, 462
A . 2d 969, 971 (Pa. CmMth. C. 1983) (rmaintaining that, given the

“special concerns involved in this area of the law,” i.e., the
public trust, the petitioner and the agency had the duty to
justify the permt); Commonwealth Dep’t of Envtl. Resources v.
Commonweal th Pub. Util. Commin, 335 A 2d 860, 865 (Pa. Cmth.
Ct. 1975) (holding that, once adverse inpact to the

constitutional public trust is raised, “the applicant’s burden is
intensified,” and the agency and reviewi ng court “nust be
satisfied that the [relevant constitutional test] is nmet”);
Superior Public Rights, Inc. v. State Dep’'t of Natural Resources,
263 N.W2d 290, 294 (Mch. C. App. 1977) (deciding, in the

4 It is widely understood that the public trust assigns no priorities
or presumptions in the bal ancing of public trust purposes. See Nationa
Audubon, 658 P.2d at 723; Jan S. Stevens, The Public Trust: A Sovereign's
Anci ent Prerogative Becomes the People’s Environmental Right, 14 U. C. Davis L.
Rev. 195, 223-225 (1980). Such bal anci ng, neverthel ess, must be reasonable
see, e.0g., State v. Public Serv. Commin, 81 N.W?2d at 73-74 (noting that no
one public use would be destroyed or greatly impaired and that the benefit to
public use outweighed the harm, and nust conformto article Xl, section 1's
mandat e of “conservation.” The Comm ssion, in other words, nust still ensure
that all trust purposes are protected to the extent feasible.
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absence of direction fromthe rel evant statutes or rules, that

party applying for use of public trust lands for private

conmer ci al purposes bore the burden of proof); cf. Robinson, 65
Haw. at 649 n.8, 658 P.2d at 295 n.8 (noting that, under the
common |aw, “[t]he burden of denonstrating that any transfer of
water was not injurious to the rights of others rested wholly
upon those seeking the transfer”).

The constitution designates the Conm ssion as the
primary guardi an of public rights under the trust. Haw Const.
art. Xl, section 7. As such, the Conm ssion nust not rel egate
itself to the role of a mere “unpire passively calling balls and
strikes for adversaries appearing before it,” but instead nust
take the initiative in considering, protecting, and advancing
public rights in the resource at every stage of the planning and

deci si onmaki ng process. Save Qurselves, 452 So.2d at 1157

(citing Calvert diffs’ Coordinating Conm v. United States
Atom ¢ Energy Commin, 449 F.2d 1109, 1119 (D.C. Cr. 1971),;
Sceni ¢ Hudson Preservation Conference v. FPC 354 F.2d 608, 620
(2d Cir. 1965))); see also Debates, in 2 Proceedi ngs, at 857

(statenment by Del egate Fukunaga) (“Thus, under [article X,
section 7], the State nmust take an active and affirmative role in
wat er managenent.”). Specifically, the public trust conpels the
state duly to consider the cumul ative inpact of existing and
proposed diversions on trust purposes and to inplenment reasonable
nmeasures to mtigate this inpact, including the use of
alternative sources. See, e.q., Save Qurselves, 452 So.2d at
1157-58; Payne, 312 A 2d at 94; Kootenai, 671 P.2d at 1092-93;
Ham [ton v. Dianond, 349 N.Y.S. 2d 146, 148-49 (N. Y. App. Dv.
1973), appeal denied, 34 N Y.2d 516 (1974). The trust also

requi res planning and deci si onmaki ng froma gl obal, |ong-term
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perspective. See United Plainsnen Ass’'n v. North Dakota State
Water Conmmin, 247 N.W2d 457, 462-64 (N.D. 1976). |In sum the

state may conpronise public rights in the resource pursuant only
to a decision made with a | evel of openness, diligence, and
foresi ght commensurate with the high priority these rights
command under the |aws of our state.

C. St andard of Revi ew under the Trust

Finally, the special public interests in trust
resources demand that this court observe certain qualifications
of its standard of review, see Part Il, supra. As in other
cases, agency decisions affecting public trust resources carry a
presunption of validity. The presunption is particularly
significant where the appellant chall enges a substantive deci sion
wi thin the agency’'s expertise as “clearly erroneous,” HRS § 91-
14(g)(5), “arbitrary,” “capricious,” or an “abuse of discretion,”
HRS § 91-14(Qg)(6). See Save Qurselves, 452 So.2d at 1159.

The public trust, however, is a state constitutional
doctrine. As with other state constitutional guarantees, the
ultimate authority to interpret and defend the public trust in
Hawai i rests with the courts of this state. See State v.

Qui tog, 85 Hawai‘i 128, 130 n.3, 938 P.2d 559, 561 n.3 (1997)

(recogni zi ng the Hawai ‘i Suprene Court as the “ultinmate judicial

tribunal with final, unreviewable authority to interpret and

enforce the Hawai ‘i Constitution”)).

Judi cial review of public trust dispensations
conpl ements the concept of a public trust. [The Arizona
Supreme Court] said . . . , “The duties inposed upon the
state are the duties of a trustee and not sinmply the duties
of a good business manager.” Kadish v. Arizona State Land
Dep’'t, 155 Ariz. 484, 487, 747 P.2d 1183, 1186 (1987),
aff’d, 490 U. S. 605, 109 S.Ct. 2037, 104 L.Ed.2d 696 (1989).
Just as private trustees are judicially accountable to their
beneficiaries for dispositions of the res, so the
| egi sl ati ve and executive branches are judicially
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account able for the dispositions of the public trust. The
beneficiaries of the public trust are not just present
gener ations but those to come. The check and bal ance of
judicial review provides a |evel of protection against

i mprovident dissipation of an irrepl aceable res.

Arizona Cent. for Lawin Pub. Interest v. Hassel, 837 P.2d 158,
168-69 (Ariz. . App. 1991), review dism ssed, 837 P.2d 158
(Ariz. 1992) (brackets and citation omtted).

Nevert hel ess, as the Idaho Suprene Court el aborat ed:

This is not to say that this court will supplant its
judgment for that of the |legislature or agency. However, it
does mean that this court will take a “close |ook” at the
action to determne if it conplies with the public trust
doctrine and it will not act merely as a rubber stanmp for
agency or |legislative action

Koot enai, 671 P.2d at 1092 (enphasis added). See also Oasicheck,
763 P.2d at 494 (holding that grants of exclusive rights to

harvest natural resources should be subjected to “cl ose
scrutiny”); Wden v. San Juan County, 958 P.2d 273, 283 (Wash

1998) (observing that, even absent a constitutional mandate,

“courts review |l egislation under the public trust doctrine with a
hei ght ened degree of judicial scrutiny, as if they were nmeasuring
that |egislation against constitutional protections” (citation
and internal quotation marks omtted)).

__C | NTERPRETATI ON OF THE WATER CODE

1. Basic Principles of Statutory Construction

A significant nunber of issues on appeal require
interpretation of the State Water Code. |n construing statutes,

we have recogni zed t hat

our foremost obligation is to ascertain and give
effect to the intention of the |legislature
which is to be obtained primarily fromthe
| anguage contained in the statute itself. And
we must read statutory |language in the context
of the entire statute and construe it in a
manner consistent with its purpose

When there is doubt, doubl eness of
meani ng, or indistinctiveness or uncertainty of
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an expression used in a statute, an ambiguity
exi sts.

In construing an ambi guous statute, “[t]he
meani ng of the ambi guous words may be sought by
exam ning the context, with which the ambi guous
wor ds, phrases, and sentences may be conpared
in order to ascertain their true meaning.” HRS
§ 1-15(1) [(1993)]. Mor eover, the courts may
resort to extrinsic aids in determ ning
|l egislative intent. One avenue is the use of
|l egi slative history as an interpretive tool.

Gray [v. Adm nistrative Dir. of the Court], 84 Hawai
[138,] 148, 931 P.2d [580,] 590 [(1997)] (quoting State v.
Toyonura, 80 Hawai‘i 8, 18-19, 904 P.2d 893, 903-04 (1995))
(brackets and ellipsis points in original) (footnote

omtted). This court may also consider “[t]he reason and
spirit of the law, and the cause which induced the

|l egi slature to enact it . . . to discover its true meaning.”
HRS § 1-15(2) (1993). *“Laws in pari materia, or upon the
same subject matter, shall be construed with reference to
each other. MWhat is clear in one statute may be call ed upon
in aid to explain what is doubtful in another.” HRS § 1-16
(1993).

Barnett v. State, 91 Hawai‘i 20, 31, 979 P.2d 1046, 1057 (1999)
(quoting State v. Davia, 87 Hawai‘i 249, 254, 953 P.2d 1347, 1352
(1998)).

| f we determ ne, based on the foregoing rules of
statutory construction, that the |egislature has unanbi guously
spoken on the matter in question, then our inquiry ends. See,
e.qg., Chevron U. S A, Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837, 842-43 (1984)). \Wen the legislative intent

is less than clear, however, this court will observe the “well
established rule of statutory construction that, where an

adm ni strative agency is charged with the responsibility of
carrying out the mandate of a statute which contains words of
broad and indefinite nmeaning, courts accord persuasive weight to
adm ni strative construction and foll ow the sanme, unless the
construction is pal pably erroneous.” Brown v. Thonpson, 91
Hawai i 1, 18, 979 P.2d 586, 603 (1999) (quoting Keliipuleole v.
W/ son, 85 Hawai‘i 217, 226, 941 P.2d 300, 309 (1997)). See also
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Gover nnent  Enpl oyees Ins. Co. v. Hyman, 90 Hawai i 1, 5, 975 P.2d

211, 215 (1999) (“[J]udicial deference to agency expertise is a
gui ding precept where the interpretation and application of broad
or anbi guous statutory | anguage by an adm nistrative tribunal are
t he subject of review” (quoting Richard v. Metcalf, 82 Hawai i
249, 252, 921 P.2d 169, 172 (1996)).4 Such deference “reflects

a sensitivity to the proper roles of the political and judicial
branches,” insofar as “the resolution of anbiguity in a statutory
text is often nore a question of policy than law.” Pauley v.

Bet hEnergy M nes, Inc., 501 U S. 680, 696 (1991).

The rule of judicial deference, however, does not apply
when the agency’s reading of the statute contravenes the
| egi sl ature’s mani fest purpose. See Canmara v. Agsalud, 67 Haw.
212, 216, 685 P.2d 794, 797 (1984) (“To be granted deference,

t he agency’s decision nust be consistent with the |egislative
purpose.”); State v. Dilingham Corp., 60 Haw. 393, 409, 591 P.2d
1049, 1059 (1979) (“[Njeither official construction or usage, no

matter how | ong indulged in, can be successfully invoked to
defeat the purpose and effect of a statute which is free from
anbiguity . . . .”). Consequently, we have not hesitated to
reject an incorrect or unreasonable statutory construction
advanced by the agency entrusted with the statute’s
i npl ementation. See, e.qg., Governnment Enployees Ins. Co. v.
Dang, 89 Hawai‘i 8, 15, 967 P.2d 1066, 1073 (1998); In re
Mal donado, 67 Haw. 347, 351, 687 P.2d 1, 4 (1984).

2. Wat er Code Declaration of Policy

44 Several of our prior decisions contrarily suggest that agency
interpretations of statutes are reviewed de novo. See, e.qg., Malama
Mahawul epu v. Land Use Commin, 71 Haw. 332, 336, 790 P.2d 906, 908 (1990); In
re Mal donado, 67 Haw. 347, 351, 687 P.2d 1, 4 (1984). We reconcile this
apparent disparity in the present discussion.
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of policy,

foll ows:

(Emphases

trust principles outlined above. C. Caminiti v. Boyle, 732 P.2d
989, 995 (Wash

Qur analysis of the Code begins with its “decl aration
" set forth in HRS § 174C-2 (1993 & Supp. 1999) as

(a) It is recognized that the waters of the State are
held for the benefit of the citizens of the State. It is
decl ared that the people of the State are beneficiaries and
have a right to have the waters protected for their use

(b) There is a need for a program of conprehensive
wat er resources planning to address the problens of supply
and conservation of water. The Hawaii water plan, with such
future amendments, supplements, and additions as may be
necessary, is accepted as the guide for devel oping and
i mpl ementing this policy.

(c) The state water code shall be liberally
interpreted to obtain maximum beneficial use of the waters
of the State for purposes such as domestic uses, aquaculture
uses, irrigation and other agricultural uses, power
devel opment, and commerci al and industrial uses. However
adequate provision shall be made for the protection of
traditional and customary Hawaiian rights, the protection
and procreation of fish and wildlife, the maintenance of
proper ecol ogi cal bal ance and scenic beauty, and the
preservation and enhancenent of waters of the State for
muni ci pal uses, public recreation, public water supply,
agriculture, and navigation. Such objectives are decl ared
to be in the public interest.

(d) The state water code shall be liberally
interpreted to protect and inmprove the quality of waters of
the State and to provide that no substance be discharged
into such waters without first receiving the necessary
treatment or other corrective action. The people of Hawaili
have a substantial interest in the prevention, abatenent,
and control of both new and existing water pollution and in
the mai ntenance of high standards of water quality.

(e) The state water code shall be liberally
interpreted and applied in a manner which conforms with
intentions and plans of the counties in terms of |and use
pl anni ng.

added.)

This policy statenent generally mrrors the public

Act conplied with the requirenents of the constitutional public
trust), cert. denied, 484 U S 1008 (1988); Save Qurselves, 452

So.2d at 1157 (concluding that the statute “inplenent[s] and
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perpetuate[s] the constitutional rule”). HRS § 174C-2(a)
reiterates the decree in our constitution and case |aw that the
state holds water resources for the benefit of the public and
enphasi zes the essential feature of the public trust, i.e., the
right of the people to have the waters protected for their use.
HRS § 174C-2(b) recogni zes the policy of conprehensive resource
planning intrinsic to the public trust concept. In line with the
dual nature of the state water resources trust, HRS 8§ 174C 2(c)
mandates |iberal interpretation in favor of naxi mum benefi ci al
use, but al so demands adequate provision for traditional and
customary Hawaiian rights, wildlife, maintenance of ecol ogical
bal ance and sceni c beauty, and the preservation and enhancenent
of the waters for various uses in the public interest.

DOA/ DLNR asserts that the provision pronoting “maxi mum
beneficial use” in HRS § 174C-2(c) expresses a preference for
“consunptive uses such as agriculture” over instreamuses. On
the contrary, this provision does not dictate maxi mum consunptive

use, but instead requires nmaxi num beneficial use for the range of

pur poses described, with the condition that “adequate provision
shal | be nmade” for various protective purposes. See A Mde
Water Code § 1.02(3) commentary at 85 (Frank E. Mal oney et al.
1972) [hereinafter Mbdel Water Code].* WACA argues the opposite

4%  The commentary to section 1.02(3) of the Model Water Code, which,
apart fromthe addition of Hawaiian rights, HRS § 174C-2(c) tracks verbatim
expl ai ns:

Subsection (3) sets out a |list of water uses which are
decl ared to be beneficial. A second class of water uses is
declared to be in the public interest. These uses receive
special protection under the Model Water Code. There is an
affirmati ve duty upon the state and |ocal boards to see that
these uses are not adversely affected by the operation of
t he code. In particular, these uses shall be preferred to

(conti nued. . .)
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of DOA/DLNR s view, nanely, that HRS § 174C-2(c)’s “adequate
provi sion” mandate grants an absolute priority to resource
protection. At first blush, this provision appears nore
protective than the constitution. See Douglas W MacDougal,
Private Hopes and Public Values in the “Reasonabl e Beneficial
Use” of Hawai‘i's Water: |s Balance Possible?, 18 U Haw. L.
Rev. 1, 46-47 n.222 (1996);4 cf. California Trout, Inc. v. Water
Resources Control Bd., 255 Cal. Rptr. 184, 190-94 (Cal. C. App.

1989) (construing statutory requirenent of “sufficient water” for
the preservation of fish to establish a categorical priority).

W do not believe, however, that the legislature intended to
adopt the unconditional rule proposed by WACA. View ng the Code
inits entirety, see, e.qg., HRS 8§ 174C-71(1)(E), (2)(D) (1993
(requiring bal anci ng between instream and of f stream purposes), we
read HRS 8§ 174C-2(c) to describe a statutory public trust
essentially identical to the previously outlined dual mandate of
protection and “conservation”-m nded use, under which resource
“protection,” “maintenance,” and “preservati on and enhancenent”

recei ve special consideration or scrutiny, but not a categorical

45(...continued)
ot her beneficial uses

Id. (enphases added).

46 The cited commentator notes the reasonabl eness of this
interpretation, to the effect that

proposed uses that would have the effect of polluting a

stream or aquifer, or that would damage the resource through
excessive punping or diversion, should not be permtted, no
matt er how useful the application of that water m ght be to

a given enterprise. . . . This would mean that, as a matter
of law, no further balancing occurs at that extrene |evel of
harm

Id. (emphasis added).
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priority.
D. | NSTREAM FLOW STANDARDS

In its decision, the Conm ssion acknow edged the
“positive effect” of the partial restoration of Wiizhol e and
Wai anu streanms. FOFs at 17-18. In the Commission’s view,
“generally, the higher the volunme of instreamflow and cl oser the
streanfl ow approaches its natural pre-diversion |levels, the
greater the support for biological processes in the stream and
its ecosystem” COLs at 32. Thus, “in general, it is expected
that additional flows to the streans woul d increase the native
bi ota habitat.”*” FOFs at 17.

The Comm ssion, however, found cal cul ating the exact
rel ati onshi p between instream fl ows and ecol ogi cal benefit
“difficult” due to a lack of sufficient scientific know edge.
COLs at 16. Still, for the tinme being, the Comm ssion deened it
“practicable” to increase the interiminstreamflow standards for
wi ndward streans (WIFS) by 6.0 ngd. 1d. at 19. It also
assigned to the streans a 5.39 ngd “non-permtted ground water
buffer” and 1.58 proposed agricultural reserve. 1d. at 33.

DOA/DLNR, the Cty, and KSBE rai se several procedural
chal l enges to the Commi ssion’s anendnent of the WIFS. They al so
all ege that the Comm ssion erred by anending the WIFS absent
sufficient evidence of the exact quantity of water required for
I nstream uses. WACA and HTF argue that the Comm ssion wongfully
al l ocated water for offstreamuse before determ ning the quantity

actually needed for the streans; in particular, they contest the

47 The Commi ssion also found: “Even small flow increases should be
vi ewed as beneficial to the native biota because those increnmental
i mprovenents could not only become substantial with tinme but we could al so
i mprove our know edge base during the entire period, if appropriate
si mul taneous studi es were undertaken.” FOF 174.
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designation of the buffer flows. W first review the general
desi gn and operation of the Code’s instream use protection
provi sions, and then consider the parties’ specific objections.

1. Overview of the Statutory Franework for | nstream
Use Protection

| nstream fl ow st andards*® are an integral part of the
regul atory schene established by the Code. HRS § 174C- 71 (1993)
provi des at the outset that “[t]he comm ssion shall establish and
adm ni ster a statew de instream use protection program” In
furtherance of this mandate, the Code states that the Conm ssion

“shall,” inter alia: “[e]stablish instreamflow standards on a

stream by-stream basi s whenever necessary to protect the public
interest in the waters of the state,” HRS § 174C-71(1);*°

48  The Code defines “instream flow standard” as: “a quantity or flow of
wat er or depth of water which is required to be present at a specific |ocation
in a stream system at certain specified times of the year to protect fishery,
wildlife, recreational, aesthetic, scenic, and other beneficial instream
uses.” HRS 8§ 174C-3. An “interiminstream flow standard” is “a tenporary
instream fl ow standard of immediate applicability, adopted by the comm ssion
wi t hout the necessity of a public hearing, and term nating upon the

establishment of an instream flow standard.” |1d.

In this opinion, we follow the parties’ practice of referring to
instream fl ow standards of more than “interin’ applicability as “permanent”
st andar ds. Unl ess ot herwi se indicated, we use the term “instream fl ow
st andards” broadly to enconpass both “interim’ and “permanent” standards.

4  The permanent standard provisions further state that “[t]he
comm ssion, on its own notion, may determ ne that the public interest in the
waters of the State requires the establishment of an instream flow standard
for streams.” HRS § 174C-71(1)(A) (enphasis added). This suggests that the
directive to establish permanent standards may be nonmandatory.

“Il']ln determ ning whether a statute is mandatory or directory, we may
determ ne the intention of the |legislature from a consideration of the entire
act, its nature, its object, and the consequences that would result from
construing it one way or the other.” State v. Medeiros, 89 Hawai‘ 361, 367
n.5, 973 P.2d 736, 742 n.5 (1999) (citation and internal quotation marks
omtted). We nust also interpret statutes in accordance with any rel evant
constitutional requirenments. See id. at 367-68 n.5, 973 P.2d at 742-43 n.5.

Construing HRS § 174C-71(1) in light of the general mandate and purpose
of the Code’s instream use protection provisions and the public trust, we
believe that it affords the Comm ssion |limted discretion in determ ning

(continued...)
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“[e]stablish interiminstreamflow standards,” HRS § 174C 71(2);
and “[e]stablish an instream flow programto protect, enhance,
and reestablish, where practicable, beneficial instream uses of
wat er,” HRS § 174C-71(4); see also HRS § 174C-5(3) (1993) (same);
HRS § 174C-31(i)(1) (Supp. 1999) (requiring the Comm ssion to
establish, wthin each hydrologic unit, “[a]n instreamuse and
protection programfor the surface watercourses in the area”).
Under the Code, therefore, instreamflow standards serve as the
pri mary mechani sm by which the Comm ssion is to discharge its
duty to protect and pronote the entire range of public trust
pur poses dependent upon instream fl ows.

In its decision, the Comm ssion wei ghed instream and
of f stream uses under the provision addressing “conpeting
applications” for water use permts, HRS § 174C-54 (1993), see
supra note 13. The Conm ssion concluded that, “[w] here instream
fl ow val ues nay be protected and of fstream agricul tural uses
mai nt ai ned, both ‘uses’ are accomobdated in the manner pronoted
by [HRS § 174C-54].” COLs at 29. This analysis m sconstrues the
Code’ s framework for water resource nanagenent. Petitions for

interiminstreamfl ow standard anendnents are not anong the water

49(...continued)
whet her permanent standards are required. If, for exanmple, a stream offers
m ni mal actual or potential instream values, or faces little foreseeable
of fstream demand, the Conm ssion may choose not to establish per manent
st andar ds. The Conmm ssion has no such discretion, however, in situations
i nvol ving substantial conflict between instream and offstreaminterests either
presently or in the foreseeable future. Cf. HRS § 174C-41(a) (requiring water
managenment area designation “when it can be reasonably determned . . . that
the water resources in an area may be threatened by existing or proposed
wi t hdrawal s or diversions of water”); Concerned Citizens of Putnam County for
Responsive Gov't v. St. John's River Water Managenent Dist., 622 So.2d 520,
523 (Fla. Ct. App. 1993) (reading the mnimum flow statute as mandatory).

In this case, the Comm ssion decided to postpone the establishment of
per manent standards pending nmore conclusive scientific studies, but stil
clearly proceeded fromthe prem se that such standards were necessary. W
agree with this underlying appraisal
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use permt applications “conpeting” under HRS § 174C-54. The
statute relating to instreamuse protection, HRS chapter 174C,
part VI, or HRS § 174C- 71, operates independently of the
procedures for water use regulation outlined in HRS chapter 174C,
part IV (1993 & Supp. 1999).
The | ast paragraph of HRS § 174C-71 provides that

“[t]he comm ssion shall inplenment its instreamflow standards
when di sposing of water from state watersheds, including that
renmoved by wells or tunnels where they may affect streamflow .

.7 The Code’s conprehensive planning provisions, HRS chapter
174C, part 111 (1993 & Supp. 1999) (“Hawai‘i Water Plan”),
require the Comm ssion to conplete its “water resource protection
and quality plan” before the adoption of the “water use and
devel opnment pl ans” by each county, see HRS § 174C-31(d) (Supp.
1999), and nandate that “[t]he commi ssion shall condition pernts
under part 1V of this chapter in such a nmanner as to protect
instream flows and sustainable yields . . . ,” HRS § 174C- 31(j)
(Supp. 1999). These provisions confirmwhat the Conm ssion
recognized in its decision, that the Code contenpl ates the
instream fl ow standard as the “surface water corollary to the
ground water ‘sustainable yield.””% COLs at 32. Both instream
fl ow standards and sustainable yields performthe sane function
of guiding water planning and regul ation by prescribing
responsible limts to the devel opnent and use of public water
resources. Cf. The Regul ated Ri parian Mdel Water Code 8 3R-2-01
& commentary at 82 (Joseph W Del |l apenna ed. 1997) (nmandating the

establi shnment of mininmnumflows and |l evels in a consolidated

50 The Code defines “sustainable yield” as “the maximumrate at which
wat er may be withdrawn from a water source without inpairing the utility or
quality of the water source as determ ned by the comm ssion.” HRS § 174C-3.
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section “central to achieving the goal of sustainabl e devel opnent
and protecting the public interest in the waters of the State”).
The Comm ssi on, obviously, cannot “inplenent” or
“protect” standards that do not exist. 1In order for the
“instreamuse protection” framework to fulfill its stated
pur pose, therefore, the Conm ssion nust designate instreamfl ow
standards as early as possible, during the process of
conprehensi ve planning, and particularly before it authorizes
of fstream di versions potentially detrinmental to public instream
uses and values. See Conf. Comm Rep. No. 119, in 1987 House
Journal, at 1069; Conf. Comm Rep. No. 118, in 1987 Senate
Journal, at 886 (“To the fullest extent possible, it is the
intent of the Legislature that interiminstreamflow standards be
established prior to either new or expanded diversions of water
froma stream”); MacDougal, supra, at 60-63.
Early designation of instreamflow standards furthers
several inportant objectives. First, it fulfills the
Comm ssion’s duty of protection under constitution and statute,
ensuring that instreamuses do not suffer inadvertent and
needl ess inpairnment.% It also preserves the integrity of the
Comm ssion’ s conprehensive planning function. [If the Comm ssion
deci des instream fl ow standards and permt applications at the
sanme time, private interests in offstreamuse will have already
becone “highly particularized,” risking an ad hoc pl anni ng
process driven by i medi ate demands. See MacDougal , supra, at 66
& n.302 (citing United States v. State WAater Resources Contro

51 The Conmmi ssion recognized this purpose when it noted that, “[a]t a
m ni mum  retaining the status quo [through adoption of the previous interim
standards] hel ped to prevent any future harmto streans while the scientific
basis for determ ning appropriate instream flow standards is devel oped and an
overall stream protection program put into place.” COLs at 17.
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Bd., 227 Cal. Rptr. 161, 180 (Cal. C. App. 1986)). Finally,
initial designation of instreamflow standards relieves the

Comm ssion, as well as existing and potential offstreamusers, of
the conplexity and uncertainty presented by the unsettled
qguestion of instreamflow requirenents. See id. 58-59, 66. Once
the Comm ssion translates the public interest in instreamfl ows
into “a certain and manageabl e quantity[, t]he reference to
consistency with the public interest in the definition of
reasonabl e beneficial use |ikew se becones a reference to that
quantity.” 1d. at 62. The tentative grant of water use pernits
w t hout any determ nation of instreamflow standards, conversely,
presents the | east desirable scenario: no assurance that public
rights are receiving adequate provision, no genui ne conprehensive
pl anni ng process, and no nodi cum of certainty for permt

applicants and grantees. Cf. Concerned Citizens of Putnam County

for Responsive Gov't v. St. John's River Water Managenent Dist.,
622 So.2d 520, 523 (Fla. C. App. 1993) (“[I]Jt is difficult

to i magi ne how the water supply can be nanaged w t hout the

establishment of m ninuns.”).

We recogni ze, as several |leeward parties point out,
that this case largely involves “existing” diversions predating
the Code. But this does not relieve the Conmi ssion of its duty
to consider and support the public interest in instreamfl ows.
Here, the close of sugar operations in Central Oahu has provided
t he Conmm ssion a unique and val uabl e opportunity to restore
previously diverted streans while rethinking the future of
Oahu’ s water uses. The Commi ssion should thus take the
initiative in planning for the appropriate instreamflows before
demand for new uses heightens the tenptation sinply to accept

renewed diversions as a foregone concl usion.
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Furthernore, we agree with the Conm ssion that existing
uses are not automatically “grandfathered” under the constitution
and the Code, especially in relation to public trust uses.% As
stated above, the public trust authorizes the Comm ssion to
reassess previous diversions and all ocations, even those nade
with due regard to their effect on trust purposes. Consistently
with this principle, the Code calls for “an instreamfl ow program
to protect, enhance, and reestablish, where practicable,
beneficial instreamuses of water.” HRS 88 174C-5(3), -71(4)

(enmphasi s added). The Code’s instream fl ow standard provisions

al so mandat e:

In order to avoid or mnim ze the inmpact on existing uses of
preserving, enhancing, or restoring instream val ues, the
comm ssion shall consider physical solutions, including

wat er exchanges, modifications of project operations,
changes in points of diversion, changes in time and rate of
di version, uses of water from alternative sources, or any

ot her solution

HRS 8§ 174C-71(1) (E) (enphases added). The clear inplication of

t hese provisions is that the Commi ssion may reclai minstream

52 The Comm ssion expl ai ned

Exi sting uses which are subject of a water use permt
application nust neet the Water Code requirements and be
subject to permt conditions as any permt holder. MWhile as
a practical matter, nost existing uses nmeet the law s
requi rements, prior uses are not automatically granted a

wat er use permt (so called “grandfathering”) . . . . That
could be inconsistent with constitutional requirements and
the burden of proof established in the Water Code. In the

future some existing uses may be subject to nodification to
satisfy superior claims (e.g., unexercised appurtenant
rights).

COLs at 27-28. See also Advisory Study Comm ssion on Water Resources, Report
to the Thirteenth Hawaii Legislature 11 (1985) (“‘'Grandfathering’ all present
riparian and correlative uses would have thwarted the conservati on and
efficiency goals of the proposed code.”). W agree with the Conm ssion and
add that public instream uses are anmong the “superior claim” to which, upon
consi deration of all relevant factors, existing uses may have to yield.
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values to the inevitable displacenent of existing offstream uses.
Cf. Comm Whole Rep. No. 18, in 1 Proceedings, at 1026 (“[T] he
agency should have the flexibility to regulate existing as well
as future water usage of Hawaii’s water resources . . . .7).

The constitution and Code, therefore, do not
differentiate anong “protecting,” “enhancing,” and “restoring”
public instream val ues, or between preventing and undoi ng “harni
thereto. To be sure, in providing for instreamuses, the
Comm ssion nmust duly consider the significant public interest in
continui ng reasonabl e and beneficial existing offstream uses.
See HRS § 174C-71(1)(E), (2)(D); Debates, in 2 Proceedings, at
870 (statenent by Del egate WAi hee) (explaining that the | anguage
in article Xl, section 7 requiring the legislature to “assur]e]
appurtenant rights and existing riparian and correl ative uses”
enunci ates a policy of protecting existing uses of, anong others,
“the small taro farnmer as well as the agricultural users”). By
t he sanme token, the Conmi ssion’s duty to establish proper
I nstream fl ow st andards conti nues notw t hstandi ng exi sting
di ver si ons.

2. Procedural Objections to the WIFS Anendnent

Havi ng found that “firm know edge about streans upon
which to reach sone permanent solution . . . . wll require

considerably nore work and is years away,” the Conm ssion
announced its intention, beginning with this case, “to anend
‘“interim instreamflow standards periodically until permanent
standards can be adopted.” COLs at 16. The Conm ssion
previously adopted interimstandards for w ndward streans when,
effective May 4, 1992, it pronulgated a rule designating the

WIFS as the anount of water flowing in each streamat that tine,
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see HAR § 13-169-49.1.% As the Conm ssion admitted inits
present decision, the 1992 standards did nothing nore than ratify
the maj or diversions already existing.% DOA DLNR, however,
asserts that the Comm ssion | acks the authority to alter the 1992
st andards pendi ng the establishnment of “pernmanent” standards
pursuant to HRS 8 174C71(1).

HRS § 174C-71(2) states in relevant part:

(A) Any person with the proper standing may petition the
comm ssion to adopt an interiminstream flow standard for
streans in order to protect the public interest pending the
establishment of a permanent instream flow standard

(B) Any interiminstream flow standard adopted under this
section shall term nate upon the establishment of a
permanent instream fl ow standard for the stream on which the
interim standards were adopted

(Enphases added.) HRS § 174C-3 (1993 & Supp. 1999) defines

“interiminstream fl ow standard” as “a tenporary instreamfl ow
standard of imedi ate applicability, adopted by the comm ssion

wi t hout the necessity of a public hearing, and terni nating upon

the establishnent of an instreamflow standard.” (Enphases
added.)

Because these provisions contenplate interimstandards
as a stopgap solution preceding the establishnment of permanent
st andards, DOA/ DLNR argues that allowi ng the Conm ssion to anend
i nterimstandards woul d render the pernmanent standard provisions
“meani ngl ess.” W agree that the Code envisions the

establ i shment of bona fide “permanent” instream fl ow standards as

5 In the same act in which it pronmulgated the Code, the |legislature
mandat ed t he adoption of state-wide interiminstream flow standards, beginning
with W ndward COahu. See Haw. Sess. L. Act 45, §8 4 at 101.

54 The Conmi ssion explained that it “established the [1992] interim
flow on the basis of existing water diversion structures . . . rather than on
the basis of the biological or ecological value of any given stream flow
|l evel .” COLs at 17.
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an ultimate objective in its mandated “instream use protection
program”™ HRS 88 174C-71(4), -5(3). W also share DOA/DLNR s
concern that interimstandard anmendnents nmay serve as a
conveni ent means of circunventing this objective repeatedly and
indefinitely. DOA DLNR, however, msdirects its objection to the
nmere procedure of amending interim standards as the source of any
such probl em

As the textual basis for its argunent that the Code
l[imts the Comm ssion to only one interimstandard per stream
DOA/DLNR relies on passing references to “nodification” appearing
in the instreamfl ow standard provisions, see HRS § 174C
71(1)(D), (F), but not in the interimstandard provisions. In
certain situations, such reasoning may control, based on the rule
of construction that “[w here [the |egislature] includes
particul ar | anguage in one section of a statute but omts it in
anot her section of the sane Act, it is generally presuned that
[the legislature] acts intentionally and purposely in the
di sparate inclusion or exclusion.” Gozlon-Peretz v. United
States, 498 U. S. 395, 404 (1991) (quoting Russello v. United
States, 464 U. S. 16, 23 (1983)). 1In this case, however, the

argunent bears little weight. First, the |egislature mandated
the adoption of the original interimstandards in the sane act in
which it established the Code, see supra note 53. |If the

| egi sl ature intended to preclude the anendnent of these

standards, then it would not have included the provisions for the
adoption of interimstandards in the Code. More inportantly, HRS
§ 174C-71(2)(A) calls for “petitions to adopt an interiminstream

flow standard for streans in order to protect the public

interest.” (Enphasis added.) Notw thstanding their tenporary

effect, therefore, interimstandards nust still provide
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meani ngful protection of instreamuses.® 1In |light of the
foregoi ng | anguage and the general design of the Code, we see no
sound basis for preventing the Commi ssion fromanending interim
standards to provide further protection where, according to the
Comm ssion, the evidence generally denonstrates the need for
i ncreased flows, but nonetheless falls short of the desired
showi ng for establishing permanent standards.

Interimstandards nust respond to interim
ci rcunstances. DOA/DLNR objects to the anendnent of the interim
standards based on | ess than concl usive evidence, but insists on
keepi ng the 1992 standards, which |lack any evidentiary basis.
This proposition strains the overall purpose of the Code as well
as the limts of reason. W thus affirmthe Comm ssion’s
determ nation that the Code allows the amendnent of interim
instream fl ow st andards.

DOA/ DLNR al so argues that the Comm ssion nust establish
i nterimstandards through rul emaki ng procedures under HAPA, see
HRS § 91-3 (Supp. 1999). The Code provides to the contrary,
defining such standards as “tenporary instream fl ow standard[s]

adopted by the comm ssion without the necessity of a public

hearing.” HRS § 174C-3 (enphasis added). |Indeed, the Code does
not even require rul emaking for the establishnment of permanent
standards; HRS § 174C-71(1)(F) nmerely states that, “[b]efore
adoption of an instream flow standard or nodification of an
established instream fl ow standard, the comm ssion shall give
notice and hold a hearing on its proposed standard or

nodi fication,” see also HRS § 174C-71(1) (D) (specifying the

55 The Conmi ssion acknow edged as much, stating that “[t]he fact that
the interimstandard is adopted nore quickly does not alter the Comm ssion’s
duty to protect instream uses.” COLs at 15.
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notice requirenents).
The rul e adopted by the Conmm ssion in 1992 includes the
foll owi ng rel evant caveats:

(1) Based upon additional information or a conpelling
public need, a person may petition the comm ssion on water
resource managenment to anmend the standard to allow future

di version, restoration, or other utilization of any
streanf| ow.

(2) The commission reserves its authority to modify the
standard or new establish standards [sic], including area-
wi de or stream by-stream standards, based on suppl enmental or
addi tional information

HAR 8§ 13-169-49.1. These provisions make no reference to

rul emaki ng; such a requirenment would, in fact, render the rule a
superfluous repetition of HRS § 91-3, which already all ows
anmendnent of rules by rul emaking. During the hearing, the

Comm ssion issued “Order No. 16,” wherein it concluded that the
foregoing provisions allowed the nodification of instreamfl ow
standards w thout anendnent of the underlying rule. Considering
the ambiguity of the rule and the deference owed to agency

readi ngs of their own regul ations, see, e.q., Milanma Mhawul epu

v. Land Use Commin, 71 Haw. 332, 339, 790 P.2d 906, 910 (1990),

we cannot say that the Commission erred in its interpretation.
W al so observe that, while one of the hall marks of

rulemaking is its “generality of effect,” see In re Hawaiian

Elec. Co., 81 Hawai‘i 459, 466, 918 P.2d 561, 568 (1996), the

deci sions at hand concerned the instream fl ow standards of
particular streans. |In Order No. 16, the Conm ssion expl ai ned:

A petition to modify instreamflows at . . . specific

| ocations is a fact-intensive, individualized determ nation
at each site that may directly affect downstream and
offstreaminterests. . . . [1]ndividual claim my need to
be exam ned. The site-specific inquiry required in this
case is not conpatible with rule making, but with a method
whi ch provides the due process procedures necessary to
assess individual interests.

W agree with the Comm ssion’s assessnent and, thus, reject the
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contention that the Conm ssion inproperly anended the WIFS via
adj udi cation instead of rul emaking.

The City raises yet another procedural objection,
arguing that the Comm ssion inproperly granted the petitions to
anend the WIFS after the expiration of the statutory tine limt
for action on such petitions. HRS 8§ 174C 71(2)(E) provides:

The comm ssion shall grant or reject a petition to adopt an
interiminstream fl ow standard under this section within one
hundred ei ghty days of the date the petition is filed. The
one hundred eighty days may be extended a maxi mum of one
hundred ei ghty days at the request of the petitioner and
subject to the approval of the conm ssion .

Al though it escapes the City's attention, the Code al so i nposes a
deadl i ne on decisions regarding water use pernmt applications.
HRS § 174C-50(d) (Supp. 1999), relating to “existing uses,” and
HRS § 174C-53(c) (1993), relating to “new uses,” identically
require action on an application “wthin ninety cal endar days of
an application not requiring a hearing, or within hundred eighty
cal endar days of an application requiring a hearing.”

On July 13, 1995, the Commi ssion issued Order No. 5,
whi ch extended the 180-day tinme limt in HRS 88 174-71(2)(E)
50(d), and -53(c) “until such tinme as the commssion is able to
act on the nmerits of the applications and petitions.” The Gty
mai ntains that the Code does not authorize such extensions. W
first note that, although the foregoing deadline provisions are
phrased in the mandatory, they provide no indication of the
consequences of nonconpliance. One nay just as easily surni se
that the legislature intended the expiration of the statutory
time period to operate as an automatic approval, rather than
deni al, of the pending application. See, e.qg., HRS § 183-41
(1993) (repeal ed 1994) (automatically granting applicant’s

proposed use of conservation district |and at expiration of 180-
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day statutory period); HRS § 91-13.5(c) (Supp. 1999) (requiring
agencies to act on an application for a “business or devel opnent -
related permt, license or approval” within the time limt
provi ded, “or the application shall be deened approved”).

In any event, the City fails to point to any objection
in the record to the Commission’s extension of tine. See Hawai ‘i
Rul es of Appellate Procedure (HRAP) Rule 28(b)(4) (2000)
(requiring the point of error to include where in the record the
appel l ant objected to the alleged error). The City suggests no
reason why we shoul d depart fromthe general rule that issues not
properly raised shall be deenmed waived. See Hill v. Inouye, 90
Hawai i 76, 82, 976 P.2d 390, 396 (1998). Furthernore, it does

not appear that the City objected to the Comr ssion’s prior
decision to consolidate the proceedings for the petitions to
anend the WIFS and the water use permt applications, which
shoul d have placed all parties on notice that the respective tine
[imts probably would not be net. The Comm ssion granted the
numerous parties it admtted in the hearing considerable |atitude
in presenting evidence and argunent. The City showed little
concern for tine constraints in fully availing itself of this
opportunity. For these reasons, we hold that the Gty waived its
obj ections to the Comm ssion’s decision to extend the statutory
deadlines in the instant proceedi ng.

3. Substantive Objections to Instream Al |l ocati ons

In review ng the Conm ssion’s designation of the WIFS,
it isinstructive to distill the Comm ssion’s analysis. The
Comm ssion, first, considered the petitions to amend the WIFS
and the water use permt applications together in the sane
heari ng. Regarding the windward stream and estuary ecosystem

t he Comm ssion acknow edged the generally beneficial effect of
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i ncreased instream flows, but concluded that “a nore definitive
determ nation of the [WIFS] depends on the collection of

addi tional information and subsequent wei ghing of instream val ues
and offstreamuses . . . .”% COLs at 31. Having conceded the
lack of a firmscientific basis for its disposition, the

Comm ssion then allocated a quantity of water to wi ndward streans
that it deened “practicable” in light of imedi ate and near-term
of fstream demands. [d. at 19. At the sane tine, however, it
granted permt applications for offstreamuses based on a “prina
faci e” standard and the bare conclusion that “there is adequate
water to neet the inmredi ate water use needs as set forth in the
[D&C}.” 1d. at 23-25. Cose review of the Comm ssion’s
reasoni ng, therefore, reveals the nature of its deci sionmaki ng
process: Wwithout any proper findings as to the actual

requi renents for instream purposes, or the reasonabl eness of

of fstream di versions relative to these requirenents, the

Comm ssion effectively assigned to wi ndward streans the water
remai ning after it had approved the bul k of the offstream use

permt requests.

56  The Conmm ssion summarized the “methodol ogy” of establishing instream
flow standards under HRS § 174C-71 as foll ows:

First, the Comm ssion must investigate the ecol ogy of the
stream i ncluding the stream fl ows. Second, with this
informati on, the Conmm ssion determ nes how di fferent water
flows affect different |evels of protection (including
partial restoration, if needed) that should be afforded the
streans at issue by evaluating the water flows needed for
instream values. Third, the Conmm ssion nust determ ne the
present and potential offstream uses, as well as the
econom c i nmpact of restricting such uses. Fourth and
finally, the Comm ssion nust weigh and deci de what water, if
any, may be renmoved fromits source and effectively diverted
from wi ndward streams for offstream use both within the

wat ershed and, as sought here, outside the watershed.

COLs at 13
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The Gty argues that WACA failed to neet its burden of
provi ng the actual anmobunt required for instreamuses. HRS
8§ 174C-71(2)(C) requires that petitions to adopt interim
standards “set forth data and information concerning the need to
protect and conserve beneficial instreamuses of water and any
ot her rel evant and reasonable information required by the
comm ssion.” The statute, however, does not assign any burden of
proof, and we do not believe that the ultimte burden of
justifying interimstandards falls on the petitioner. Apart from
the adversarial process initiated by WAMCA's petition, the
Comm ssion has an affirmative duty under the public trust to
protect and pronpte instreamtrust uses. |In accordance with this
duty, the Conm ssion nust establish permanent instream flow
standards of its own accord “whenever necessary to protect the
public interest in the waters of the State.” HRS § 174C-71(1);
see also supra note 49. HRS § 174C-71(4) requires the Conm ssion

to “[e]stablish an instream fl ow programto protect, enhance, and
reestablish, where practicable, beneficial instream uses of
water” and to “conduct investigations and collect instreamfl ow
data including fishing, wildlife, aesthetic, recreational, water
quality, and ecological information and basic stream fl ow
characteristics necessary for determning instreamfl ow
requirenents.” The Code pl anning provisions nmandate the

Comm ssion to “study and inventory the existing water resources
of the State and the means and net hods of conserving and
augnmenti ng such water resources,” HRS § 174C-31(c) (1) (Supp.
1999), in fornulating a “water resources protection and quality
pl an,” which must include, anong other information, “requirenents

for beneficial instream uses and environnmental protection,” HRS
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§ 174C-31(d)(2).5 The Code al so obligates the Conm ssion to
ensure that it does not “abridge or deny” traditional and
customary rights of Native Hawaiians. See HRS § 174C- 101(c)
(1993); see also HRS § 174C-63 (1993) (preserving appurtenant
rights).

The Conm ssion made nunerous findings regarding the
current |lack of scientific know edge and the inability of the
experts to quantify the correlation between stream fl ows and
environnmental benefits. W decline to substitute our judgnent
for the Conm ssion’s concerning its ultimate ruling that there
was insufficient evidence to support a nore concl usive assessnent
of instreamflow requirenents.% Such a m xed determ nation of
|l aw and fact lies within the Conm ssion’s designated expertise
and sound di scretion, and the evidence in this case does not
denonstrate it to be clearly erroneous. See Kool au
Agricultural, 83 Hawai‘ at 493, 927 P.2d at 1376 (according

deference to the Comm ssion’s expertise in the designation of
wat er managenent areas); Camara, 67 Haw. at 216, 685 P.2d at 797
(“[']n deference to the adm nistrative agency’ s expertise and
experience in its particular field, the courts should not

substitute their own judgnent for that of the administrative

57 The Conmmi ssion was required to have adopted the entire Hawai‘i water
plan “not later than three years fromJuly 1, 1987.” HRS § 174C-32(c) (1993).

58 As the Conmi ssion expl ained:

The Instream Flow Standard (“IFS") requires a nore
rigorous investigation and consultation process than the
InterimlInstream Fl ow Standard (“I11FS”) in part because a
“permanent” |IFS inmplies that after a conprehensive study,
the conclusion is more certain and there will be |less reason
to revisit the situation absent compelling changes.

COLs at 15.
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agency where m xed questions of fact and | aw are presented.”).

W nust enphasi ze, however, that the Conmm ssion’s
present disposition |argely defeats the purpose of the instream
use protection scheme set forth in HRS § 174C-71. Every
concession to i medi ate of fstream demands nmade by the Comm ssion
i ncreases the risk of unwarranted inpairnment of instream val ues,
ad hoc planning, and arbitrary distribution. A nunber of parties
object to the Conm ssion’s concl usion that:

Where scientific evidence is prelimnary and not yet
concl usive regarding the management of fresh water resources
which are part of the public trust, it is prudent to adopt
“precautionary principles” in protecting the resource. That
is, where there are present or potential threats of serious
damage, lack of full scientific certainty should not be a
basis for postponing effective measures to prevent

envi ronment al degradation. “Awaiting for certainty wil
often allow for only reactive, not preventive, regulatory
action.” Ethyl Corp. v. EPA, 541 F.2d 1, 25, 5-29 (D.C
Cir.), cert. denied, 426 U.S. 941 (1976). I n addition,

where uncertainty exists, a trustee’s duty to protect the
resource mtigates in favor of choosing presunptions that
al so protect the resource. Lead I ndus. Ass’'n v. EPA, 647
F.2d 1130, 1152-56 (D.C. Cir. 1976), cert. denied, 449 U.S.
1042 (1980).

COLs at 33 (enphasis added). The “precautionary principle”
appears in diverse fornms throughout the field of environnental
law. See, e.qg., Ethyl Corp., 541 F.2d at 20-29;% Lead

5 In the | odestar opinion of Ethyl Corp., the United States Court of
Appeals for the D.C. Circuit upheld the Environnental Protection Agency’'s
authority under the Clean Air Act, 42 United States Code (U.S.C.) § 7401-7626
to regulate in the face of scientific uncertainty. See id. at 20-29. Judge
J. Skelly Wight's majority opinion includes an extensive policy discussion
that, while specifically addressing human health concerns, is also
illTumnating in relation to the public interest in instream fl ows:

Regul ators such as the [Comm ssion] nust be accorded
flexibility, a flexibility that recognizes the specia
judicial interest in favor of protection of the health and
wel fare of people, even in areas where certainty does not
exi st.

Questions involving the environment are particularly
prone to uncertainty. . . . Yet the statutes--and connon
(continued. . .)
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| ndustries, 647 F.2d at 1154-55 (relying on the statutory “margin
of safety” requirenent in rejecting argunent that agency could
only authorize standards designed to protect “clearly harnfu
health effects”); Les v. Reilly, 968 F.2d 985 (9th Cir. 1992)

(confirmng that agency has no discretion under statute to permt
use of carcinogenic food additives, regardl ess of degree of
risk), cert. denied, 507 U S. 950 (1993); see generally G egory

D. Fullem Comment, The Precautionary Principle: Envi r onnent al

Protection in the Face of Scientific Uncertainty, 31 WIllanette

L. Rev. 495 (1995). As with any general principle, its meaning
must vary according to the situation and can only devel op over
time. In this case, we believe the Conmm ssion describes the
principle inits quintessential form at mninmm the absence of
firmscientific proof should not tie the Conm ssion’s hands in
adopti ng reasonabl e nmeasures designed to further the public
i nterest.

So defined, the precautionary principle sinply restates
t he Conm ssion’s duties under the constitution and Code. | ndeed,
the lack of full scientific certainty does not extinguish the
presunption in favor of public trust purposes or vitiate the

Commi ssion’s affirmative duty to protect such purposes wherever

59(...continued)

sense--demand requl atory action to prevent harm even if the
regul ator is less than certain that harmis otherwi se
i nevitable.

Undoubt edly, certainty is the scientific ideal--to the
extent that even science can be certain of its truth
Awai ting certainty[, however,] will often allow for only
reactive, not preventative, requlation. Petitioners suggest
that anything |less than certainty, that any speculation, is
i rresponsi bl e. But when statutes seek to avoid
envi ronment al catastrophe, can preventative, albeit
uncertain, decisions legitimately be so | abel ed?

Id. at 24-25 (citation and footnote omtted) (emphases added).
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feasible. Nor does present inability to fulfill the instream use
protection franmework render the statute’ s directives any |ess
mandatory. In requiring the Conm ssion to establish instream
fl ow standards at an early planning stage, the Code contenpl at es
t he designation of the standards based not only on scientifically
proven facts, but also on future predictions, generalized
assunptions, and policy judgnents.® Neither the constitution
nor Code, therefore, constrains the Commission to wait for ful
scientific certainty in fulfilling its duty towards the public
interest in mninmuminstreamfl ows.

In this case, a proper understandi ng of the
Comm ssion’s mandate reveals the faulty logic of the argunents
chal I engi ng the Conm ssion’s anmendnent of the WIFS for |ack of a
concrete evidentiary basis. Uncertainty regarding the exact
| evel of protection necessary justifies neither the |east
protection feasible nor the absence of protection. As stated
above, although interim standards are nerely stopgap neasures,
they must still protect instreamvalues to the extent

practicable. Here, the Comm ssion determined 6.0 ngd to be

60 At this early planning stage, the Conmm ssion need only reasonably
estimate instream and of fstream demands. See MacDougal, supra, at 66 n. 300
(citing State Water Resources Control Board, 227 Cal. Rptr. at 180); see also
Model Water Code, supra, § 107(5) (requiring the state agency to cal cul ate
instream flows “using the best information available”); Joseph W Dell apenna
Requl ated Ri parianism in 1 Water Rights § 905(b), at 534 (“The m nimum fl ow
process, . . . like planning generally . . . , is to take place more in the
abstract and will establish a benchmark on the basis of which conpeting users
can make much nore definite plans for the use and devel opment of water.”); cf.
HRS § 174C-41(a) (requiring the Comm ssion to designate water management areas
“Iw] hen it can be reasonably determ ned, after conducting scientific
investigations and research, that water resources in an area may be
t hreat ened” (emphasis added)). The Comm ssion’s own regul ations, for exanple,
allows DLNR, in assessing instream uses, to “enpl oy various nethods to
determ ne the significance of each use and its associated stream water
requirements. Instream uses may be quantitatively or qualitatively rated
recogni zing that instream uses may rely on factors other than streanflow to
mai ntain their overall value.” HAR § 13-169-33(b) (1988) (enphasis added).
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avai |l abl e for instream purposes, even as it made substanti al
allocations for present and near-term of fstream use and proposed
to reserve nore for future offstreamagricultural uses, all under
a “prima facie” standard, and set aside even nore as a “buffer”
for unspecified future of fstreamuses. W do not consider the
Comm ssion’s decision to add the remaining 6.0 ngd to the WIFS
overly protective. Quite the opposite, it appears to provide
close to the | east anpbunt of instreamuse protection practicable
under the circunstances.

For simlar reasons, we disagree with the Comm ssion’s
desi gnation of 5.39 ngd ot herwi se avail able for instream purposes
as a “nonpermtted ground water buffer” that the Comm ssion could
use to satisfy future permt applications wthout anending the
WIFS. Nothing in the Code authorizes such a nmeasure. More
fundanmental ly, the notion of a buffer freely avail able for
unidentified offstreamuses, while instreamfl ow standards stil
awai t proper designation, offends the public trust and the spirit
of the instream use protection schene. W have rejected the idea
of public streans serving as convenient reservoirs for offstream

private use. See Robinson, 65 Haw. at 676, 658 P.2d at 311

(mai ntaining that private parties do not have the unfettered
right “to drain rivers dry for whatever purposes they s[ee]
fit”). Nonetheless, the buffer achieves that very result,
insofar as it reverses the constitutional and statutory burden of
proof and establishes a working presunption against public
i nstream uses.

The Conm ssion portrayed the buffer as “one aspect of
the precautionary principle. A buffer allows for margins of
error in the estimates and for the delay in recognizing and

measuri ng changes.” COLs at 33. On the contrary, we do not
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believe that a “buffer,” as a formal and distinct category of
all ocation, would fulfill a truly protective or precautionary
pur pose. As stated above, where the Conm ssion has yet to
desi gnate proper instreamflow standards, a buffer stands the
constitution and Code on their heads, allow ng diversions of
instream fl ows before the conpletion of the requisite procedure
and anal ysis for instreamuse protection. Even where the
Comm ssion sets out in earnest to determ ne the appropriate
i nstream fl ow standards, we think that a formal “buffer” category
serves less as an instrunent of protection than as a distraction
fromthe mandat ed task of establishing m ninmuminstream flows and
an invitation to understate this mnimumin |light of the
tenporary protection provided by the buffer. |If the Comm ssion
determnes the mninmuminstreamflows first, as contenplated by
the Code, it need not designate formal “buffer” flows for the
sake of precaution. As the Comm ssion recogni zed, the policy
agai nst waste dictates that any water above the designated
m ni mum fl ows and not otherw se needed for use remain in the
streans in any event.% At best, therefore, a buffer is
superfluous; at worst, it is a violation of the public trust and
an end run around the instream use protection provisions. Since
it serves no legitimate purpose, we refuse to let it stand.

W find no fault with the general principles underlying
the Conm ssion’s reasoning. Thus, pursuant to its duties as
trustee, and in the interest of precaution, the Conm ssion should

consi der providing reasonable “margins of safety” for instream

61 We are also unconvinced by the Conmm ssion’s reasoning that the
buffer enables the Comm ssion to study the effect of flow reductions on the
streams. The Comm ssion could just as easily acconplish this purpose by
alternating flows anong the streams, instead of diverting flows for offstream
uses.
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trust purposes when establishing instreamflow standards. The
Conmi ssi on, however, should not concern itself with allocations
to a “buffer” at the outset. Rather, the Comm ssion should

i ncorporate any allowances for scientific uncertainty into its
initial determnation of the mninmmstandard. Any flows in
excess of this standard shall remain in the streamunti
permtted and actually needed for offstreamuse, in keeping with
the policy against waste and in recognition that the standard
nerely states an absol ute mni mum requi red under any
circunstances. These unallocated fl ows, however, will not
constitute a distinct category or quantity, but will fluctuate
according to variations in supply and demand.

Based on the foregoing, we vacate the Comm ssion’s
designation of the WIFS and “nonperm tted groundwater buffer”
and remand for further proceedings consistent with this opinion.
In order to effectuate the Water Code’s framework for instream
use protection, the Conm ssion shall, with utnost haste and
pur pose, work towards establishing permanent instreamfl ow
standards for windward streanms. |In the neantine, the Comm ssion
shal | designate an interimstandard based on the best information
presently available. Cf. California Trout, Inc. v. Superior
Court, 266 Cal. Rptr. 788, 801 (Cal. C. App. 1990) (ordering the

wat er board to establish flow rates based on avail able data while
proceeding with nore el aborate studies). W do not bar the

Comm ssi on, pending the establishnent of pernanent standards,
fromsetting the interimstandard | ower than the conbined tota

of the previous “base” and “buffer” flows® or from anending the

standard subsequently. See infra Part III.E. In this case,

62 The Commi ssion, for exanple, may designate the interim standard so
as to allow for fluctuations in permtted uses. See infra Part III.F.5.
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however, several factors suggest to us that the interimstandard
shoul d, at least for the tine being, incorporate nuch of the
total present instreamflows: 1) the lack of proper studies and
adequate information on the streans; 2) the correspondi ng
inability of the Comm ssion presently to fulfill the instream use
protection framework; 3) the substantial, largely uncontroverted
expert testinony that the present instreamflows represent the

m ni mum necessary to sustain an adequate stream habitat; 4) the
Comm ssion’s finding that, “in general, it is expected that
additional flows to the streans would increase the native biota
habitat”; and 5) the Comm ssion’s generous provision for

i mredi ate and near-term of f stream demands under a “prinma facie”
standard. The Comm ssion’s assignnent of the buffer flows to the
wi ndward streans, on its face, seens to amount to a determ nation
that it is “practicable” to “protect, enhance, and reestablish”

i nstream uses by that quantity, at least for the interim If so,
this would generally neet the definition and purpose of “interinf
standards under the Code. W |eave the final analysis of the
foregoing factors and determ nation of the appropriate interim
standard to the Conm ssion on renmand.

Finally, in providing for the release of the “buffer”
and “proposed agricultural reserve” into wi ndward streans, the
Comm ssion did not specify how it would apportion these
“suppl enmental flows” anmong the specific streans. Such anbiguity
hi nders progress towards a rational instreamuse protection
program The Conmi ssion found that “[a] nore suitable
restoration of windward streans would involve the partitioning of
fl ow anong a nunber of stream systens such as [ Kahana, Wi kane,
Wai anu, and Wi zhole Streans],” FOF 172, and that “[i]t nmakes a

difference how the water is distributed into the streans. Wter
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shoul d be nore equally distributed . . . . This is an unnatura
restoration,” FOF 180. The Code grants the Conm ssion discretion
to adopt interimstandards “on a stream by-stream basis or

[as] a general instreamflow standard applicable to all streans
in a specified area.” HRS § 174C-71(2)(F). In this case, the
Comm ssi on anended the WIFS on a general basis, but stil

i dentified which streanms woul d receive the increased base fl ows.
In accordance with its findings, the Conm ssion should do the
same with respect to the new m ni mumfl ows established on renmand
and any flows in excess of this m ninmum including the proposed
agricultural reserve.

4. Interim Standard for Wi kane Stream

WACA petitioned the Comm ssion to anmend the interim
standard for particular wndward streans. Wi kane Stream was
anong the streans identified in the petition. The Conm ssion
nonet hel ess only anended the base fl ows of Wi zhole and Wi anu
Streans.

WACA presented evidence of the need for increased flows
in Wai kane Stream none of which the parties dispute.® The
Conmi ssi on, however, does not nention Wai kane Streamat all in
its allocation of instreamflows. |In its brief on appeal, the
Comm ssion states that “the gates available for water restoration
cannot now put water in Waikane Stream . . . Any physi cal
reconstruction of the ditch systemshould await nore in-depth
studies.” Wether valid or not, this justification appears

nowhere in the Comm ssion’ s decision. Nothing in the decision

63 Aquatic biologist Marc Hodges, for exanple, testified that it would
probably require a doubling of the current flow of Wi kane Streamto create a
good stream habitat. Deni se Medeiros and Henry Roberts, part-Hawaiian farmers
residing in Wai kane Valley, testified that the di mnished flows are
insufficient to support their desired levels of taro cultivation.
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i ndi cates that the Comm ssion considered the practicability of
restoring flows to Wi kane Stream

“[ T] he agency nust nmake its findings reasonably clear.
The parties and the court should not be left to guess, with
respect to any material question of fact, or to any group of
m nor matters that may have cunul ative significance, the precise
finding of the agency.” 1n re Kauai Elec. Div. of Gitizens
Utilities Co., 60 Haw. 166, 183, 590 P.2d 524, 537 (1978)

(quoting In re Term nal Transportation, Inc., 54 Haw. 134, 139,
504 P.2d 1214, 1217 (1972)). See also Kilauea Nei ghborhood Ass’'n
v. Land Use Commin, 7 Haw. App. 227, 230, 751 P.2d 1031, 1034

(1988) (“An agency’s findings nmust be sufficient to allow the
reviewi ng court to track the steps by which the agency reached
its decision.”); R fe v. Akiba, 81 Hawai‘i 84, 87-88, 912 P.2d

581, 584-85 (App. 1996) (review ng the nunerous practical reasons
for requiring adequate findings and conclusions). darity in the
agency’s decision is all the nore essential “in a case such as
this where the agency perforns as a public trustee and is duty
bound to denonstrate that it has properly exercised the
discretion vested in it by the constitution and the statute.”
Save CQurselves, 452 So.2d at 1159-60.

In this case, the Conmm ssion has not provided any
findings or conclusions that woul d enabl e meani ngful review of
its decision regarding Wai kane Stream W thus remand this
matter for proper resolution by the Comm ssion. See Kauai
Electric, 60 Haw. at 185-86, 590 P.2d at 537-38 (recogni zing
remand as an appropriate renedy “where the agency has nmade
i nvalid, inadequate, or inconplete findings”); see also 3 Kenneth

C. Davis & Richard J. Pierce, Jr., Admnistrative Law Treatise

8§ 18.1 (3d ed. 1994) (discussing the usual renmedy of “set aside
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and remand”).
E. | NTERI M BALANCI NG OF | NSTREAM AND OFFSTREAM USES

Qur foregoing rulings concerning the WIFS neither
preclude nor permt any present and future allocations for
of fstream use. As the Conm ssion recognized, “[g]iven the |ong
term work needed to define an ecologically necessary flowin a
particular stream the Commi ssion will need to amend [interim
standards] periodically until permanent standards can be
adopted.” COLs at 16. Thus, even after the Conm ssion
designates the WIFS on remand based on the best avail abl e
information, it may anend the WIFS in either direction as
further information becones available. On the other hand, in
merely affirmng the Comm ssion’s interimsolution of effectively
assigning to instreamuses the water not otherw se allocated for
i mredi at e and near-term of f stream uses, we have not yet addressed
the validity of the present offstream allocations, |let alone the
possibility of additional diversions. The Commr ssion correctly
identified the investigation of the stream ecol ogy and
determ nation of the correlation between flow | evels and instream
values as the first steps in the “methodol ogy” for determ ning
the instream fl ow standards, see supra note 56, but admitted that
the lack of “firnmf scientific evidence prevented it fromproperly
conpleting these prelimnary inquiries. In sum we are stil
left with the question of how the Comm ssion should, presently
and for the foreseeable future, bal ance conpeting instream and
offstreaminterests as it proceeds to devel op pernmanent instream
fl ow st andar ds.

In its decision, the Comm ssion recognized the need for
hi gh base flows, stating:

Hi gh base flow is important to the estuary ecosystem as well

110



as the streamitself. The flows generated during storm
events performa function different fromthat of base flows.
The estuary does not assimlate a great deal of nutrients
fromflood events, because the water noves through the
system so rapidly. Those flows flush out the estuarine
system  The base flow carries the steady | oad of nutrients
that is essential for estuarine productivity, and is
essential to sustain the nutrient |levels throughout the
year.

FOF 262. Consistent long-termflows are also essential to
conducti ng nmeani ngful stream studies. The Conmi ssion found that,
“to adequately evaluate any inpacts on a change in flow regine,
the study would need to be conducted over an extended period of
time, starting with at least two (2) or three (3) years,” FOF
167, and that “it is better to gather years of accumnul ated data
bef ore deci ding whether there was an inpact,” FOF 200. See
generally HAR 88 13-169-20(2), -22(1), -23 (1988) (recognizing
the “vital” inportance of a “systematic program of baseline
research” and requiring the Commi ssion to conduct such research
as part of the mandated instream use protection program

Until adequate scientific information becones
avai l abl e, therefore, ongoing or further offstream all ocations
not only subject instream val ues to unknown inpairnment and ri sk,
but al so undermne efforts at effective research. Conceivably,

t he Conm ssion could drain a streamdry increnentally, or |eave a
diverted streamdry in perpetuity, wthout ever determ ning the
appropriate instreamflows. Needless to say, we cannot accept
such a proposition.

The opposite alternative, however, does not appear very
practicable. WACA insists that the Conm ssion bar the issuance
of any permts for offstreamuses until sufficient scientific
information on instreamrequirenents becones avail able. W do

not believe that the | aw nandates such a per se rule. The

111



Commi ssion can hardly be expected to suspend all offstream uses,
however reasonable and beneficial, for an indefinite period of
time that, according to the Conm ssion, may anount to years.

This dilema offers no sinple solution. At the present
time, we hold only that the Conm ssion’s inability to designate
nore definitive instreamflow standards neither allows the
prol onged deferral of the question of instreamuse protection nor
necessarily precludes present and future allocations for
of f stream purposes. Accordingly, the Conmm ssion nmust apply, in
its own words, “a nethodol ogy that recognizes the prelimnary and
i nconpl ete nature of existing evidence,” COLs at 16, and, indeed,
i ncorporates elenents of uncertainty and risk as part of its
anal ysis. Such a nmethodol ogy, by its nature, rnust rely as mnuch
on policy considerations as on hard scientific “facts.” See

Ethyl Corp., 541 F.2d at 29 (“[ The Comm ssion] nust act, in part

on factual issues, but largely on choices of policy, on an
assessnment of risks, and on predictions dealing with matters on

the frontiers of scientific know edge .
Co. v. EPA, 501 F.2d 722, 741 (D.C. Gir. 1974)) (brackets and

(quoting Anmbco Q|

internal quotation marks omitted)); Industrial Union Dept., AFL-
ClOv. Anerican Petroleumlnst., 448 U S. 607, 706 (1980)

(Marshall, J., dissenting) (“[When the question involves

determ nation of the acceptable |evel of risk, the ultimte
deci si on must necessarily be based on considerations of policy as
well as enpirically verifiable facts.”).

In furtherance of its trust obligations, the Commi ssion
may meke reasonabl e precautionary presunptions or allowances in
the public interest. The Conmm ssion may still act when public
benefits and risks are not capable of exact quantification. At

all tinmes, however, the Comm ssion should not hide behind

112



scientific uncertainty, but should confront it as systematically
and judiciously as possible -- considering every offstreamuse in
view of the cumul ative potential harmto instream uses and val ues
and the need for neani ngful studies of streamflow requirenents.
We do not expect this to be an easy task. Yet it is nothing
novel to the administrative function or the | egal process in

general. See Ethyl Corp. 541 F.2d at 28 n.58 (explaining how

“assessnent of risk is a normal part of judicial and

adm nistrative fact-finding”). And it is no nore and no |ess

t han what the people of this state created the Conmm ssion to do.
As a practical matter, the Comm ssion may deci de that

t he foregoi ng bal ance supports postponing certain uses, or

hol ding themto a higher standard of proof, pending nore

concl usi ve evidence of instreamflow requirenents. See, e.q.,

HRS § 174C-31(d)(2) (requiring the Commi ssion to include in the

wat er resource protection plan “desirable uses worthy of

preservation by permt, and undesirable uses for which permts

may be denied”); HRS § 174C-31(k) (Supp. 1999) (rmandating

“careful consideration” of “the requirenents of public

recreation, the protection of the environnment, and the

procreation of fish and wildlife” and enabling the Conm ssion to

prohibit or restrict uses on certain streans which may be

i nconsistent with these objectives); HRS § 174C 31(l) (Supp.

1999) (allowi ng the Conmi ssion to designate certain uses in

connection with a particular source as an “undesirable use,” for
whi ch the Comm ssion may deny a permt), HRS § 174C-31(m (Supp.
1999) (allowi ng the Conmi ssion to designate certain uses in
connection with a particular source that “shall be preferred over
other uses” in the permtting process). Even if it tentatively

decides to allow certain offstreamuses to proceed, the
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Comm ssion may still subject the uses to permt conditions
designed to protect the public interest. See HRS § 174C 31(j).
At the very least, the Commi ssion should, as it did in this case,
condition permts so as to confirmits constitutional and
statutory authority to nodify or revoke the permts should it
| ater determ ne that present instreamflows are inadequate. Cf.
HAR § 13-171-22(a) (1988) (“The comm ssion shall retain and
continue to have jurisdiction for the purpose of review ng and
nodi fying every permt as may be necessary in fulfillnment of its
duties and obligations under [the Code].”).

Under no circunstances, however, do the constitution or
Code allow the Commission to grant permit applications with
m nimal scrutiny. Here, the Comm ssion declared that “there is
adequate water to neet the i medi ate water use needs,” and nade
i beral allowances for offstream uses based on a nere “prinma
faci e” standard, reasoning that “careful nmnanagenent nmay defer the
need to consider a higher level of scrutiny in analyzing the
[permt applications] until the tinme when there is inadequate
wat er for conpeting demands.” COLs at 25. In truth, the
uncertainty regarding actual instreamflow requirenents prevented
any determnation as to the adequacy of the present water supply
and did not justify any less rigorous analysis of the permt
applications than would be required in any event.

We are troubled, therefore, by the Comm ssion’s
perm ssive view towards stream diversions, particularly while the
instream fl ow standards remained in |linbo. Such an approach
contradicts not only the Conm ssion’s own findings and
concl usions, but also the law and | ogic of water resource
managenent in this state. Wth these concerns in mnd, we turn

to the Code permtting provisions and the water use permts
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i ssued by the Conmm ssion in this case.
F. WATER USE PERM TS

WACA and HTF contest the water use permts granted by
t he Conmmi ssion. They argue that, as a general nmatter, the permt
applicants failed to neet their burden of proof. WACA al so
rai ses various specific objections to the permts issued.

1. Permt Applicants’ Burden of Proof

Under the public trust and the Code, permt applicants
have the burden of justifying their proposed uses in |ight of
protected public rights in the resource. As stated above, the
public trust effectively creates this burden through its inherent
presunption in favor of public use, access, and enjoynent. The
| egi sl ature supplied the specific procedure for potential users
to meet this burden in the permtting provisions of the Code, HRS
chapter 174C, part |V.

HRS § 174C-49(a) (1993) enunerates the conditions for
wat er use permts under the Code, see supra note 6. Two of the
conditions require the applicant, and the Comm ssion in turn, to
address the effect of the requested allocation on public instream
val ues: “reasonabl e-beneficial use,” HRS § 174C-49(a)(2); and
“consistent with the public interest,” HRS § 174C-49(a)(4). The
two conditions overlap; the Code defines “reasonabl e-benefi ci al

use” as “use of water in such quantity as is necessary for
econom c and efficient utilization, for a purpose, and in a

manner which is both reasonabl e and consistent with the state and

county |l and use plans and the public interest,” HRS § 174C 3

(enmphases added).
As di scussed above, the Conm ssion erroneously exani ned
i nstream use as a “conpeting use” under HRS § 174C-54.

Neverthel ess, it properly construed public instream val ues as an
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intrinsic element of the inquiry involved in the permtting
process. The Mbdel Water Code, the source of the Code’'s
definition of “reasonabl e-beneficial use,” see id. § 1.03(4),
states that the standard was intended to conbi ne the “best
features” of “reasonable use” under riparian | aw and “benefici al

use” under prior appropriation law. See id. ch. 2 comentary at

171.% As one of the authors of the Mddel Water Code expl ai ned:

A standard of “reasonabl e beneficial use” which incorporates
the “best features of both reasonable use and beneficia

use” would thus be a standard which required an exam nation
of the purpose of the use, its economc value, its value to
soci ety including consideration of possible harmto society
through harmto the water body, and a balancing of any harm
caused by the use against methods currently available to
reduce or _elimnate that harm

Frank E. Maloney, Florida s “Reasonable Beneficial” Water Use
Standard: Have East and West Met?, 31 U Fla. L. Rev. 253, 274

(1979) (enphasis added); see also Mddel Water Code, supra, 8§ 202
commentary at 179 (clarifying that, under the “consistent with
the public interest” standard, “a proposed use, otherw se valid,
whi ch woul d have an unreasonably harnful effect on fish or
wildlife mght well be rejected as being inconsistent with the
express statenent of public interest in [the nodel provision for
HRS § 174C-3(c)]”). W thus confirm and enphasi ze that the
“reasonabl e-beneficial use” standard and the related criterion of
“consistent with the public interest” demand exam nation of the
proposed use not only standing alone, but also in relation to

ot her public and private uses and the particular water source in
guestion. Hence, permt applicants requesting water diverted
fromstreans nust duly take into account the public interest in

instreamflows. Cf. Shokal v. Dunn, 707 P.2d 441, 450 (I|daho

64 See generally Restatenent (Second), supra, 8 850A (reasonable use);
Anderson, supra, 8§ 12.03(c)(2) (beneficial use).
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1985) (“[T] he burden of proof in all cases as to where the public
interest lies . . . rests wwth the applicant . . . .7").

In the instant case, the prior unavailability of proper
instream fl ow standards nmade the permt applicants’ task of
justifying their proposed uses nore difficult. Had the
Comm ssi on been able previously to establish nore concl usive
standards, the applicants woul d have only needed to show, with
respect to public instreamuses and val ues, that their
al l ocations would not inpair the designated instreamflows. See
HRS 88 174C-31(j), -71 (last paragraph); Mdel Water Code, supra,
8§ 1.07(6) comentary at 107 (explaining that the nodel provision
for HRS § 174C-31(j) “prohibits the granting of any consunptive
use permt that would adversely affect the maintenance of m ni num
flows and levels”). Due to the continuing uncertainty regarding
instream fl ow requirenents, the Comm ssion, by its own adm ssion,
could not fully apply and assess the results of the “reasonabl e-
beneficial use” and “public interest” tests under the Code. The
Comm ssion was thus constrained to subject all permts to
conditions “providing for streamrestoration if the Comm ssion
determ nes that additional water should be returned to the
streans.” D&O at 30. Therefore, although many pro-I|eeward
parties criticize the Conmi ssion’s prelimnary designation of the
WIFS, they fail to realize that the absence of a nore concl usive
determ nati on of necessary instreamflows predeterm ned every
aspect of the Conmm ssion’s decision, including the water use
permts issued, to be tentative at best.

We expl ai ned above that the uncertainty created by the
| ack of instreamflow standards nodifies the nature of the
Comm ssion’ s anal ysis, but does not reduce the |evel of scrutiny

it must apply. Simlarly, such uncertainty does not excuse
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permt applicants fromaffirmatively justifying their proposed
uses insofar as circunstances allow. At a very m ni num
applicants nust prove their own actual water needs. The Code’s
“reasonabl e- beneficial use” standard allows use only “in such a
quantity as is necessary for economc and efficient utilization.”
HRS § 174C-3 (enphasis added). Furthernore, besides advocating
the social and economc utility of their proposed uses, permt
applicants nmust al so denonstrate the absence of practicable
mtigating nmeasures, including the use of alternative water
sources. Such a requirenent is intrinsic to the public trust,
the statutory instream use protection schene, % and the

definition of “reasonabl e-beneficial” use, cf. Restatenent

(Second), supra, & 850A(f) & cnt. h (considering the

“practicality of avoiding harmby adjusting the use or nethod of

use” as one factor in riparian “reasonable use” inquiry), and is
an essential part of any bal anci ng between conpeting interests,
see, e.q., Kahana Sunset Omers Ass’'n v. County of Maui, 86

Hawai ‘i 66, 72, 947 P.2d 378, 384 (1997) (explaining that

anal ysi s under the Hawai‘ Environnmental Policy Act rnust include
mtigating neasures and alternatives). Notw thstanding the
present uncertain and tentative nature of the permtting process,
therefore, permt applicants nust still denonstrate their actual
needs and, within the constraints of avail able know edge, the
propriety of draining water frompublic streans to satisfy those

needs.

65 As discussed above, HRS 8§ 174C-71(1)(E) requires the Conmm ssion to
consi der various “physical solutions,” including “uses of water from
alternative sources,” when determ ning instream flow standards. It is
axiomatic that the Conm ssion must also consider alternative sources in
perm tting existing or new uses in the first instance, as a part of its
analysis of the “reasonabl e-beneficial” and “consistent with the public
interest” conditions for a permt.
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2. Diversified Agriculture, Generally, and the
Al l ocation of 2,500 Gall ons per Acre per Day

At the outset, we agree with the Conm ssion that, as a
general matter, water use for diversified agriculture on |Iand
zoned for agriculture is consistent with the public interest.
Such use fulfills state policies in favor of reasonable and
beneficial water use, diversified agriculture, conservation of
agricultural lands, and increased self-sufficiency of this state.
See Haw. Const. art. X, 88 1 & 3; HRS § 174C-2(c). Moreover, in
this case, the Conmission primarily considered and granted permt
applications for agricultural uses already in existence, adding
the caveat that it would “revisit and, if appropriate, reduce
exi sting ground-water permts if reclained water becones
avai lable and is allowable, subject to economc and health
considerations.” D&0O at 8. For the tine being, therefore, the
Comm ssion’s disposition nore or less maintains the interim
sol ution reached during the contested case hearing and the
positive effects on the windward streans resulting therefrom
Because the Comm ssion nust still determne the ultimate validity
of the present allocations in relation to instreamrequirenents,
and depending on the availability of reclained water, nothing is
settled froma |long-term standpoint. For present purposes,
however, apart from any yet unanswered questions regarding actual
needs and practicable mtigating neasures and alternatives, we
cannot say that the Commission erred in accommbdating existing
agricultural uses while restoring instreamfl ows.

In its decision, the Comm ssion admtted to “a | ack of
data on actual uses for diversified agriculture.” 1d. at 6.

This uncertainty appears to stemlargely fromthe enbryonic state

of diversified agricultural operations. The Conm ssion issued
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the permts based on approxi mate denand, but mandated the rel ease
of any unused permtted water into the windward streans, id. at
10, and conditioned the permits on a final determ nation of water
use quantity in five years, id. at 30. Although these neasures
appear appropriate at this tine, we reiterate that permts should
refl ect actual water needs.

WACA specifically contests the Conmm ssion’s provision
of 2,500 gallons per acre per day (gad) for every acre of land in
diversified agriculture, where only a fraction of such land is in
actual cultivation at any given tine. W\CA does not dispute the
reasonabl eness of the 2,500 gad figure as applied to acreage
actually in cultivation. Parties testified in support of | ower
and hi gher anounts, but the Conmm ssion selected this “nore
conservative” figure as a “starting point,” noting that “it is an
adj ust abl e nunber and w || be eval uated periodically or upon
request, based on the best available data and field experience.”
Id. at 6. WANCA asserts, however, that the application of this
per-acre figure to every acre of agricultural |and, including
those lying fallow, resulted in a “gross over-allocation” of
wat er far exceedi ng actual need.

The uncontroverted evidence at the hearing establishes
that | eeward farmers cultivate only one-third to one-half of
their land at any given tinme. This evidence includes the
testinmony of farmers Larry Jefts and Al ec Sou, on which the
Conmi ssion based its determ nation of the 2,500 gad figure. The
Comm ssi on observed in its decision that, according to Sou, “at
any one point, the maxi numthey have in actual crop on ground is
one-third (1/3) of their land, while the other two-thirds (2/3)
is in various stages of harvest, plow down and arid aeration to

di srupt insect buildup.” 1d.
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Canpbel | Estate proffers that the Comm ssion’s reliance
upon Sou’ s testinony denonstrates that the Comm ssion duly
considered uncultivated land in allocating 2,500 gad for every
acre. N honkai further cites Sou's direct witten testinony that

his estimated duty of 3,500 gad represented

an average over all acres given all acres are not irrigated
at _one tine. In actual practicality, as much as 2" of water
(54,000 gallons/acre) is necessary when a crop is first
planted. After the initial irrigation to germ nate, water
is set at a range of 15,000 gallons per day (gpd) and
gradually reduced to 6,000 gpd. The amount of water used

will vary depending upon the crop, season, weather, how | ong
a field was fallow, and market factors.

There will be times when peak use is of vita
i mportance. However, during certain seasons or months, we
will average as much as 5,400 [gad]. During other periods
we may be using as little as 1,800 [gad].

(Enmphasi s added.) At the hearing, Sou reiterated that “the

average we are giving is an average on land, all land over a
period of years.” |In questioning Sou about his estimates,

Comm ssioner Mike stated: “I know across all your |ands you' re
sayi ng 3500 [gad] considering fallowland . . . .” Accordingly,

Ni honkai asserts, the record evinces that the Conm ssion included
fallow land in its cal cul ations.

On anot her occasi on, however, Sou apparently
acknow edged that the gad figure applied only to land actually in

cultivation. The transcript reads in relevant part:

Q Now, the |ease that you signed with Ni honkai says that
2,325 [gad] will be reasonably sufficient for your
cultivation purposes; isn't that right?

A: Yes.

Q And the chart attached to your July 18th affidavit
shows that you don't intend to have nore than 80 acres in
cultivation at any one time, correct?

A: Yes, exceeding that would run into a | ot of trouble.

Q Okay. So according to my math, 80 acres using 2,325
[gad] would total 186,000 gallons per day. So according to
your figures in your affidavit and in your |ease, 186, 000

gal l ons per day is reasonably sufficient for your needs; is
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that right?

A: This would be sufficient provided that we accounted
for every aspect of irrigation, having the best systemin
line, shutting it off exactly when it’s at a peak

(Enmphasi s added.) Instead of the .186 ngd that Sou confirned
woul d be “sufficient” under efficient use conditions, Sou
recei ved 2,500 gad for every one of the 190 acres he | eases from
Ni honkai, or .48 ngd in total. D&0O at 21.

Larry Jefts’s |l ease with Canpbell Estate states:
“Average annual usage . . . is estimated to be 2,500 per day per

acre of arable land being cultivated.” (Enphasis added.) The

Comm ssion quoted this |language in its decision, D& at 6, but
still allocated water for all 620 acres |eased to Jefts, w thout
regard to acreage actually in cultivation, id. at 21. Finally,

t he Conmmi ssion noted that, because of the rmuch | ower per-acre

wat er requirenents of diversified agriculture, 1,800 to 5,400
gad, as conpared to the previously grown sugar, 7,500 to 10, 000
gad, water would becone avail able for other purposes “even if the

sanme acreage was planted.” COLs at 19 (enphasis added). The

Comm ssi on, neverthel ess, assigned 2,500 gallons per day to as
much as two or three tinmes the acreage actually pl anted,
resulting in a per-acre duty apparently approaching that of sugar
and contradicting the Conmm ssion’s description of 2,500 gad as a
“nore conservative figure.”

“A reviewi ng court nmust judge the propriety of agency
action solely by the grounds invoked by the agency, and that
basis nmust be set forth with such clarity as to be
under st andabl e.” Loui siana-Pacific Corp., Western Div. v. NLRB
52 F.3d 255, 259 (9th Cir. 1995) (quoting SEC v. Chenery Corp.,
332 U.S. 194, 196-97 (1947)) (brackets and internal quotation

marks omtted). Here, the record contains patent incongruities
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that the Conm ssion’s decision does not satisfactorily resolve.
The failure of the Comm ssion to address and explain these
contradictions precludes effective review of its decision. See
Kauai El ectric, 60 Haw. at 183-86, 590 P.2d at 536-38. W do not

demand fromthe Comm ssion a witten assessnent of every piece of
evi dence or testinony. Nor do we foreclose the Comm ssion from
all ocating nore than 2,500 gallons per day per acre in
cultivation if nore is indeed necessary. But where the record
denonstrates considerable conflict or uncertainty in the

evi dence, the agency nust articulate its factual analysis with
reasonable clarity, giving sone reason for discounting the
evidence rejected. See, e.qg., Geen v. Shalala, 51 F.3d 96, 101-
02 (7th Gr. 1995); Thonpson v. Bowen, 850 F.2d 346, 349 (8th
Cr. 1988); Vento, Inc. v. NLRB, 79 F.3d 526, 528 (6th Cr

1996). Such articulation is especially crucial under
circunstances such as those before us, in which small variations
inthe interpretation of evidence lead to vast differences in
result. Because the Conm ssion has failed to provide this
m ni mal anal ysis, we vacate its adoption of the 2,500 gad figure
and remand for further proceedings consistent wth this opinion.

3. Canpbel | Estate’s Permts

a. Field Nos. 146 and 166 (1Cl Seeds)

WACA contests the Comm ssion’s allocation of .86 ngd to
Field Nos. 146 and 166 of Canpbell Estate, |eased to Zeneca,
Inc., dba ICl Seeds (ICl Seeds). The Comm ssion derived .86 ngd
by multiplying the 344 total acres of both fields by 2,500

gal l ons per acre per day (gad). At the hearing, however, |C
Seeds testified that, during its peak season from Novenber to
February, it plants only 80 to 100 acres of seed corn and uses an

average of only 300,000 gallons of water per day, or .3 ngd.
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During the sunmer nonths, 1Cl Seeds plants only “three or four”
acres of corn and “sone other crops, very small anounts.”
Canmpbel | Estate asserts that the .86 ngd all ocation

i ncl udes provision for sorghum and soy bean also cultivated by

|Cl Seeds. 1Cl Seeds actually stated: “W have grown sorghum
and soy beans in the past and we still grow some sorghum but our
main focus is on corn.” [|Cl Seeds did not express any intention

of increasing its corn cultivation and, in fact, testified to a
need for “isolation space” between its plots of corn. Thus, the
Comm ssion’s year-round all ocation of .86 ngd for Field Nos. 146
and 166, nearly three tinmes its stated average demand during its
four-nmonth peak season, finds no basis in the record and is
clearly erroneous. W vacate the allocation to ICl Seeds and
remand for further proceedings consistent with this opinion.

b. Field Nos. 115, 116, 145, and 161 (Gentry
and Cozzens)

Campbel | Estate also received 1.19 ngd for Field Nos.
115, 116, 145, and 161, consisting of 145 total acres multiplied
by 2,500 gad. The record reveals that, at least until 1995,
Terry Cozzens’s Circle “C’ Ranch & Hay Co. (Cozzens) leased this
| and for forage production. In Novenber 1995, Canpbell Estate
| eased Fields Nos. 115, 116, and 145 to Gentry Devel opnent Co.
(Gentry).

At the hearing, the Canpbell Estate representative
testified: “I have not been in discussion wwth [Gentry] on what
they’ re doing, but ny understanding is that they will be grow ng
agricultural crops [on Fields Nos. 115, 116, and 145].” The
record contains no evidence of the type or anobunt of crops Gentry
intends to cultivate. As for Field No. 161, the record does not

i ndi cate whether Cozzens is still occupying the |Iand, much |ess
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the nature and extent of his present and pl anned operations.
Canpbel | Estate asserts that Del Monte owns the nmaster | ease and
intends to grow agricultural crops. No direct evidence of this
intent appears in the record.

Absent such basic information on current and projected
use, the allocation of 1.19 ngd for diversified agriculture on
these fields was clearly erroneous. W vacate the allocations to
Field Nos. 115, 116, 145, and 161 and remand for further
proceedi ngs consistent with this opinion.

C. Alternative G ound Water Sources

At the tinme of the hearing, Canpbell Estate held
permts to punp 35 ngd of ground water from beneath its |lands for
agricultural purposes. WACA argues that the Conmi ssion erred by
not requiring Canpbell Estate to use this water, no |onger in use
si nce OSCo concl uded operations, in order to mninm ze diversions
fromw ndward streans.

Regarding the practicability of using punped ground
wat er, Canpbell Estate nerely cites testinony to the effect that
“it would require millions of dollars to put infrastructure in
place to punp water fromthe Pearl Harbor aquifer wells to the
Canmpbel | Estate fields which currently use Wai ahole Ditch water.”
Even if true, this broad statenment has little neaning w thout
evi dence and anal ysis of the actual per-unit breakdown of these
costs relative to the cost of ditch water and other alternatives.
The record, in fact, reveals that Canpbell Estate could supply up
to 6.16 ngd of its permtted ground water to certain agricul tural
fields for as little as 39 to 45 cents per thousand gallons. By
conparison, leeward farners pay 35 cents per thousand gallons for
ditch water, and county rate schedul es indicate that many ot her

farmers dependent on nunicipal water supplies pay anywhere from
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60 cents to $2.47 per thousand gallons. OSCo used extensive
anmounts of ground water on Canpbell Estate lands with little
apparent difficulty, and Del Monte currently turns a profit using
punped ground water on Canpbell Estate |ands. Royal Oahu Resort
decided that it could feasibly use ground water fromits on-site
wel | and, accordingly, withdrew its application for water from
the ditch.

The Conmi ssion maintained that it “is not obliged to
ensure that any particul ar user enjoys a subsidy or guaranteed
access to | ess expensive water sources when alternatives are
avai l abl e and public values are at stake.” COLs at 19. W
agree. Stream protection and restoration need not be the | east
expensive alternative for offstreamusers to be “practicable”
froma broader, |ong-term social and econom c perspective.

Unli ke | eeward of fstream uses, w ndward instream uses have no
alternatives at any cost to the windward ground water in
guestion. Recognizing that such water “is the only source to
suppl enent base streamflow . . . . and [to] satisfy any riparian
uses, appurtenant rights, potential offstreamagriculture in the
affected area . . . , and enhancenent of the Kaneohe Bay estuary
and fisheries,” id. at 19, the Comm ssion conditionally approved
| eeward agricultural uses “[i]f and until treated effluent or
ground water is available,” id. at 28-29. The Commi ssion’s

deci sion, nonetheless, fails to discuss Canpbell Estate’s ground
water permts beyond noting their existence and present nonuse.
One finding states that “Canpbell Estate has well permts for 35
ngyd,
“Ialjgricultural water use permts of approximtely 53 ngd for

FOF 788, and the COLs section nentions in a footnote that

Pear| Harbor ground water are still held by various parties and
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[are] not being used,” id. at 19 n.10.% As Canpbell Estate

poi nts out, the Conm ssion did nake various general findings on
the effects of irrigation on | eeward aquifers, the costs of
devel opi ng other alternative sources, and future growmh in water
demand. None of these answer, with any reasonabl e degree of
clarity, why it is not practicable for Canpbell Estate to use
ground water permtted to it and not otherw se in use as an
alternative to diverting the sole source of water for w ndward
streans, especially given the still unsettled state of the
instream f | ow st andards.

In neglecting to address the practicability of using
punped ground water as an alternative to streamdiversion, the
Comm ssion failed to establish an adequate basis for the
al l ocations granted to Canpbell Estate. W thus vacate Canpbel
Estate’s permit and remand for further proceedi ngs consi stent
with this opinion.

4. PM's Permt

WACA al so argues that the Conm ssion erred by issuing
PM a .75 ngd permt for golf course use, contrary to its own
| egal conclusions regardi ng such use. PM defends its permt
al l ocation and challenges the validity of the Commi ssion’s
conclusions in the first instance. PM’'s objections require our
initial attention.

a. “Exi sting Use”

As its first point of error, PM contests the

Comm ssion’s designation of PM’'s water use as a “new,” as

66 The same section in the Conmi ssion's proposed decision stated:
“Agricultural water use permts of approximately 32 mgd for Pearl Harbor
ground water are still held (and barely used) by the Canpbell Estate.
Campbel | Estate has not explained why it retains these agricultural permts
whi | e seeking wi ndward Oahu water for agriculture.”
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opposed to “existing,” use under the Code.® HRS § 174C-50(c)
(1993) provides in relevant part:

An application for a permt to continue an existing
use must be made within a period of one year fromthe
effective date of designation [of the water management
area] . Except for appurtenant rights, failure to apply
within this period creates a presunption of abandonment of
t he use, and the user, if the user desires to revive the
use, nmust apply for a permt under section 174C-51. If the
comm ssion determ nes that there is just cause for the
failure to file, it may allow a late filing. However, the
commi ssion may not allow a late filing nore than five years
after the effective date of rules inplenmenting this chapter.

(Enphases added). In this case, the Comm ssion designated the
w ndward aqui fers as ground water managenent areas effective July
15, 1992. On June 3, 1993, Wiizhole Irrigation Conmpany (WO,
the former operator of the ditch, filed a joint water use permt
application on behalf of the parties using water fromthe ditch
at that tine. The application made no nention of PM. On June
14, 1994, WC filed an anendnment to the joint application. The
amendnent nerely referred to PM in the attached exhibits al ong
wi th many ot her existing and proposed golf courses in Central
Oahu, nost of which did not seek water fromthe ditch. On
Cct ober 24, 1994, WC filed another amendnent finally including
PM as an applicant; PM filed its own application on February 3,
1995. Neither of these subm ssions requested an “existing use”
permt for PM.

PM points out that it did not acquire the property in

67  WACA argues that the point is immterial because “existing uses”
enjoy no greater rights than “new uses.” ©On the contrary, the Code gives
“existing” legal uses priority over “new’ uses in the permtting process. See
HRS § 174C-49(a)(3) (requiring applicant for a new use to establish that the

use “will not interfere with any existing |egal use of water”). See also
Kool au Agricultural, 83 Hawai‘i at 492, 927 P.2d at 1375 (“Existing uses are
gi ven preferences under the Code . . . .7"). Mor eover, as WACA itself points

out, the Conmmi ssion’s decision ostensibly subjects “new uses” to higher
standard than “existing uses.”
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question until a foreclosure sale on Novenber 21, 1994. PM also
cites the testinony of WC s representative that the om ssion of
PM fromthe joint application in 1993 and the first amendnment in
July 1994 “was an oversight on ny part.” These exigencies do not
conpel the Commission to ignore the express statutory deadline
for existing use permt applications.

HRS § 174C-50(c) allows the Comm ssion to accept |ate
filings based on “just cause,” but precludes the Conmm ssion from
accepting late applications “nore than five years after the
effective date of rules inplenenting this chapter.” The
Comm ssi on pronul gated the rules inplenenting the Code on May 27,
1988 and, thus, could not accept any |ate applications after My
27, 1993. None of the applications in this case net this
deadl i ne.

PM argues that the Conmi ssion’s literal reading of HRS
§ 174C-50(c) leads to an absurd result insofar as it set the
deadline for late filings before the expiration of the one-year
filing period follow ng designation of the water managenent area.
To the contrary, we believe that the | egislature could have
rationally intended to allow late filings only during an initial
period of transition to the regulatory system under the Code. W
thus see no error in the Conm ssion’ s adherence to HRS § 174C
50(c)’ s express ternmns.

Finally, questions of tineliness aside, PM’s use does
not constitute an “existing use” as contenplated by the Code. In
identifying the “existing uses” in this case, the Conmm ssion
proceeded fromthe prem se that “the term ‘existing use’ as used
in the Water Code, HRS chapter 174C, for purposes of water use

permts, refers to those uses as of the date a particular area is
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desi gnated as a water managenent area under HRS 174C, Part [|V."68
Thi s underlying concl usion, however, contradicts the plain
readi ng of the Code. HRS § 174C-50(a) (1993) states that “[a]ll
exi sting uses of water in a designated water nanagenment area

may be continued after July 1, 1987, only with a permt issued
I n accordance with sections 174C-51, 174C-52, and 174C-53(b).”
(Enphasis added.) HRS 8§ 174C-50(b) (1993) further provides that

“the comm ssion shall issue a permt for the continuation of a

use in existence on July 1, 1987, if the criteria in subsection

(a) are net and the existing use is reasonable and beneficial.”
(Enmphasi s added.) These initial provisions in the Code's section
on “existing uses” establish that the | egislature intended the
term“existing use” to refer to uses existing on July 1, 1987,
the effective date of the Code, see 1987 Haw. Sess. L. Act 45,

8 10 at 102; see also infra note 98 (listing anal ogous provisions

in other jurisdictions).® W thus hold that the Conm ssion
erred in identifying July 15, 1992, the date of designation of
the wi ndward ground water nmanagenent areas, as the relevant cut-

of f date for “existing uses” under the Code.

68 The Comm ssion originally advanced this interpretation of “existing
use” in another case, |In re Board of Water Supply Water Use Permt
Applications for Kool aupoko Ground WAter Managenment Area (Oahu), Decl aratory
Ruling No. DEC-0A94-G3 (April 5, 1995).

69 The reporting provisions of the Code corroborate this reading
requiring “[alny person making a use of water in any area of the State [toO]
file a declaration of the person’s use within one year fromthe effective date
of the rules inplenenting this chapter,” HRS § 174C-26(a) (1993), and
mandati ng the Comm ssion to issue “certificates” based on these decl arations
confirm ng the usage that “shall be recognized by the comm ssion in resolving
claims relating to existing water rights and uses including appurtenant
rights, riparian and correlative use,” HRS § 174C-27 (1993) (enphasis added).
These provisions reflect the legislature’s intent to limt the inventory of
“existing rights and uses” to those existing at the time of the adoption of
the Code, rather than at some unidentified future date such as the designation
of a water management area.
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According to PM, “[t]he prior owner of the PM
property began using Waiahole Ditch water in the |ate sumrer or
fall of 1991.” The water use on the PM property entirely
postdates July 1, 1987. Even apart fromthe untineliness of
PM’s “existing use” permt application, therefore, PM’'s use did
not neet the Code’s definition of “existing use.”7

b. “Agricul tural Use”

PM also objects to the Commi ssion’s classification of
wat er use for golf courses as “nonagricultual use.” According to
PM, golf-course irrigation qualifies as an “agricultural use”
under the Code.

PM cites the Code’s policy favoring “maxi num

beneficial use . . . for purposes such as . . . irrigation and

other agricultural uses,” HRS 8§ 174C-2(c) (enphasis added), as

support for its argument that irrigation’ is and always was an
“agricultural’ use.” PM reads too nmuch into this provision
The | anguage in question confirms that “agricultural uses” may
entail irrigation, but does not render “irrigation” and
“agricultural use” synonynobus or coextensive.

The Code defines “change in use” as “any nodification
or change in water use fromor to donestic, municipal, mlitary,
agricultural (including agricultural processing), or industrial

uses.” HRS § 174C-3; see generally HRS § 174C-57 (1993)

(requiring permttees seeking a change in use to apply for a

0 We do not agree, however, with WACA's contention that the Code
necessarily prevented the Comm ssion fromallowing PM to continue its use of
Wai ahol e Ditch water pending a final decision on its application. Although
the Code prohibits “any withdrawal, diversion, impoundment, or consunptive use
of water in any designated water management area” without a permt, HRS
§ 174C-48(a), it is silent regarding uses initiated after July 1, 1987 but
before water management area designation. In this context, we cannot say that
the Conmm ssion erred in allowing PM’'s use to continue pending the
Commi ssion’s final decision.
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permt nodification). PM contends that, because irrigation of a
privately owned golf course neets neither the statutory
definitions of “donmestic use”’ and “munici pal use,”’ nor the
common meani ngs of “mlitary” or “industrial” use,” by process

of elimnation, it nmust constitute an “agricultural use.” The

i nstant case, however, does not involve any “change in use,” and
we do not believe, in any event, that the legislature intended to
limt the universe of possible use classifications to those
enunerated in this single provision. |Indeed, golf courses fit
the “agricultural” category no nore readily than any of the

ot hers, the suggested conpari sons between growi ng | and cover and
cultivating crops notw thstanding. The |egislature appears to
have agreed, recently anmending the Code to clarify that

“agricul tural use” neans “the use of water for the grow ng,
processing, and treating of crops, l|ivestock, aquatic plans and

animal s, and ornanental flowers and sinilar foliage,” and that

“existing agricultural use” neans “replacing or alternating the
cultivation of any agricultural crop with any other agricultural
crop, which shall not be construed as a change in use.” HRS
§ 174C- 3 (Supp. 1999) (enphases added).

PM points out that under the state |and use |aw,

agricultural districts may include “open area recreational

facilities, including golf courses and golf driving ranges.” HRS
1 ““Domestic use’ means any use of water for individual personal needs
and for househol d purposes such as drinking, bathing, heating, cooking
noncommer ci al gardeni ng, and sanitation.” HRS 8§ 174C-3
72 “*Municipal use’ means the domestic, industrial, and commercial use

of water through public services available to persons of a county for the
promoti on and protection of their health, confort, and safety, for the
protection of property fromfire, and for the purposes |listed under the term
‘domestic use'.” 1d.

7 The Code does not define these terms.
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8 205-2(d) (Supp. 1999). State agricultural districts, however,
al so i nclude “w nd machines and wind farnms” and “small-scal e
net eorol ogical, air quality, noise and other scientific and
environnmental data collection and nonitoring facilities.” 1d.
The inclusion of a use in “agricultural districts” under a
separate | and use statute does not establish the use as
“agricultural” for water allocation purposes.

In classifying golf course irrigation as

“nonagricul tural use,” the Conm ssion apparently decided that it
rai sed different policy considerations than those uses typically
associated with “agricultural use.” PM does not attenpt to

di scredit this mxed determ nation of fact and |aw as clearly
erroneous, but nerely argues that the Comm ssion is constrained
by statute to designate golf course irrigation as an
“agricultural use.” Such an approach contradicts PM’s own
objections to rigid use categories. It also finds little support
in the Code. According due deference to the Conmmi ssion’s
interpretation, we hold that the Comm ssion did not err in
excluding golf course irrigation fromthe category of

“agricul tural use.”

C. Di stinctive Treatnent of “Nonagri cul tural
Uses”

In its discussion of the legal requirenents for water
use permits, the Commi ssion repeatedly expressed its intention to
hol d “nonagricul tural uses” such as “golf course, parks and
| andscape irrigation” to different standards and conditions than
ot her uses in this case. Having concluded that, in tines of
greater conpetition, the standard of review for agricultural uses
woul d be higher, the Comm ssion further stated that "existing

gol f course and other non-agricultural existing uses are already
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subject to this higher standard, in |ight of higher uses for

wi ndward surface water, including retaining water in the
streanms.” COLs at 27. The Conmm ssion al so concluded that “non-
agricultural uses in Leeward OGahu for golf course and | andscapi ng
uses which could utilize avail able ground water or treated
effluent . . . carry a heavy burden to show why stream water
shoul d be diverted out of its watershed of origin,” id. at 28,
and that “[t]he use of surface water outside the watershed to
irrigate golf courses in an arid region will not be a reasonabl e
beneficial use if alternatives, including reusabl e wastewater,
are avail abl e and ot her needs dependent exclusively upon surface
wat er woul d be frustrated,” id. at 24.7% Based on these
concl usi ons, the Conm ssion decided that “[PM] will be subject
to special requirenments including a duty to seek alternative
sources when they are reasonably available in the near future”
and that “MIlilani Golf Course also has a duty to use alternative
sources when they are reasonably available.” 1d. at 25.

PM asserts that these rulings are arbitrary,
capricious, and an abuse of discretion. They are nothing of the
sort. First, although PM asserts that it received different
permt conditions than the allegedly simlarly situated MIlilan
Golf Cub (M), the Commi ssion’s decision in fact requires
both PM and M3C to use alternative sources when reasonably
avai |l abl e. Mreover, even assum ng that the Conm ssion inposed

excl usive restrictions on “nonagricul tural use” not shared by

4 The Conmmi ssion further ruled that “[a] proposed golf course use
woul d have to show that no alternatives are available.” 1d. (enmphasis added).

> MGC is not party to this appeal.
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other uses in this case,’ such neasures lay squarely within the
Comm ssion’ s appoi nted function of weighing and negoti ating
conpeting interests in regulating the water resources of this
state. See, e.qg., HRS § 174C-31(d)(2), (k)-(m. PM’s bald

al l egations aside, nothing in the record suggests that the

Comm ssion’s decision to subject golf course irrigation to
different standards or conditions than other uses was arbitrary
and capri ci ous.

W also reject PM’s contention that the Conm ssion
engaged in illegal rulemaking in its distinctive treatnent of
“nonagricul tural uses,” see HRS § 91-1(4) (1993).77 As we have
previously recogni zed, the “line between [agency rul emaki ng and
adj udication] is not always a clear one and in fact the two
functions nerge at nmany points.” Shoreline Transp., Inc. v.

Robert’'s Tours & Transp., Inc., 70 Haw. 585, 591, 779 P.2d 868,

6 The Conmmi ssion evidently subjected agricultural uses to a simlar
requirement to seek alternative sources in concluding that it would “revisit
and, if appropriate, reduce existing ground-water permts if reclainmed water
becomes avail able and is all owable, subject to econom c and health
consi derations,” D& at 8, and that, “[i]f and until treated effluent or
ground water is available, the State has a strong interest in retaining
agriculture on these | ands,” COLs at 28-29. The standard conditions attached

to all issued permts include the proviso that: “This permt may be nodified
by the Conm ssion and the amount of water initially granted to the permttee
may be reduced if the Comm ssion determnes it is necessary to: . . . C.

i nsure adequate conservation measures . . . .” D&O at 28

7 HAPA defines a “rule” as

each agency statenment of general or particular applicability
and future effect that inplements, interprets, or prescribes
| aw or policy, or describes the organization, procedure, or
practice requirements of any agency. The term does not

i nclude regul ati ons concerning only the internal managenment
of an agency and not affecting private rights of or
procedures available to the public, nor does the term

i nclude declaratory rulings issued pursuant to section 91-8
nor intra-agency menoranda.
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872 (1989) (citation omtted). |In exploring this problematic
distinction, therefore, we have adopted the general rule that
“the choi ce between proceeding by ‘general rule or by individual,
ad hoc litigation is one that lies primarily in the infornmed

di scretion of the adm nistrative agency. Hawai i an Electric, 81
Hawai i at 467, 918 P.2d at 569 (quoting Chenery, 332 U S. at

203).

One useful distinction between rul emaki ng and

adjudication is that “the former affects the rights of

individuals in the abstract . . . [,] while [the latter] operates
concretely upon individuals in their individual capacity.” 1d.
at 466-67, 918 P.2d at 568-69 (quoting 1 Kenneth C. Davis,
Administrative Law Treatise 8 5.01 (1958)). In this case, the

Comm ssion was required by law to rule on the various conpeting
permt applications, including that of PM, by way of an

adj udi cative proceeding. See Koolau Agricultural, 83 Hawai‘i at
496, 927 P.2d at 1379 (“At the permtting stage, the Conm ssion

is required to determine the respective rights of water users;
contested case hearings pursuant to HRS chapter 91 are
required.”). Based on the evidence presented at the hearing, the
Comm ssion decided, in view of the particular water source in
guestion and the specific conpeting interests involved, that it
woul d hold certain uses to a higher standard than others. The
Conmi ssion did not, as PM and others all ege, propose any general
rul es automatically applicable in all circunstances, but instead
devised a principled solution to a specific dispute based on
“facts applied to rules that have al ready been pronul gated by the

| egi sl ature,” Town v. Land Use Conmin, 55 Haw. 538, 548, 524 P.2d

84, 91 (1974) -- the definition of agency adjudication.

In rendering its decision, the Conmm ssion devel oped new
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policies and guidelines that may very well precedentially affect
future cases involving the Wai zhole Ditch System and per haps
ot her water sources. Such a process does not constitute

rul emaking. As we stated in Hawaiian El ectric:

[1]n exercising its quasi-judicial function[,]

an agency nmust frequently decide controversies

on the basis of new doctrines, not theretofore

applied to a specific problem though drawn to

be sure from broader principles reflecting the

purposes of the statutes involved and fromthe

rules invoked in dealing with related probl ens.

If the agency decision reached under the

adj udi catory power becones a precedent, it

gui des future conduct in much the same way as

t hough it were a new rule pronul gated under the

rul e- maki ng power .

Shoreline, 70 Haw. at 591-92, 779 P.2d at 872 (citing NLRB
v. Wman- Gordon Co., 394 U. S. 749, 770-71, 89 S.Ct. 1426
1432, 22 L.Ed.2d 709 (1969) (Black, J., concurring)).

The United States Supreme Court al so addressed this
issue in Chenery, supra, and in its progeny, Wnman- Gordon
Co., supra, and NLRB v. Bell Aerospace Co., 416 U.S. 267, 94
S.Ct. 1757, 40 L.Ed.2d 134 (1974). In Chenery, the Court
expl ai ned:

[Plroblens may arise in a case which the

adm ni strative agency could not reasonably

foresee, problenms which must be resolved despite

t he absence of a relevant general rule. Or the

agency may not have had sufficient experience

with a particular problemto warrant rigidifying

its tentative judgnent into a hard and fast

rule. Or the problem may be so specialized and

varying in nature as to be inpossible of capture

wi thin the boundaries of a general rule. I'n

those situations, the agency nust retain the

power to deal with the problems on a case-to-

case basis if the adm nistrative process is to

be effective. There is thus a definite place

for the case-by-case evolution of statutory

st andar ds.

Chenery, 332 U.S. at 202-203, 67 S.Ct. At 1580.

As noted in subsequent Supreme Court decisions,
“ITaldjudicated cases may and do . . . serve as vehicles for
the formation of agency policies, which are applied and
announced therein,” and such cases “generally provide a
guide to action that the agency may be expected to take in
future cases. Subject to the qualified role of stare
decisis in the adm nistrative process, they may serve as
precedents.” Wy man- Gordon Co., 394 U. S. at 765-66, 89 S.Ct.
at 1429 (enmphasis in original). See Bell Aerospace Co., 416
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U.S. at 294, 94 S.Ct. at 1771.

Accordi ngly, we hold that giving precedential effect
to prior comm ssion decisions . . . does not constitute
rul e- maki ng.

81 Hawai ‘i at 467-68, 918 P.2d at 569-70 (sone alterations in
original) (footnote omtted).

The decisions cited by PM, Aluli v. Lewin, 73 Haw 56,
828 P.2d 802 (1992), and Vega v. National Union Fire Ins. Co., 67
Haw. 148, 682 P.2d 73 (1984), are inapposite to this case. 1In

Aluli, we invalidated air quality standards inposed by the
Departnment of Health in an individual air pollution permt
proceedi ng where the pertinent statute contenpl ated the

devel opnent of the standards by rul enaking, and the matter in
guestion, hydrogen sul fide em ssions, was susceptible to
“generalized” regulation. 73 Haw. at 58-59, 828 P.2d at 803-04.
In Vega, we sinply confirmed that a rule “touch[ing] the affairs
of the entire public and delineat[ing] the future rights of an
entire class of unnamed individuals” was indeed a “rul e” subject
to the rul emaki ng procedures of HAPA. 67 Haw. at 155-56, 682
P.2d at 78 (quoting Aguiar v. Hawaii Hous. Auth., 55 Haw. 478,
485- 86, 522 P.2d 1255, 1261 (1974)) (brackets and internal

quotation marks omtted). Here, in contrast to Aluli, neither

t he Code nor the regul ated subject matter favors the promul gation
of universally applicable standards through rul emaki ng. Unlike

t he I nsurance Comm ssioner in Vega, therefore, the Comm ssion
chose to devel op the statutory standards on an ad hoc basis
instead of “rigidifying its tentative judgnent into a hard and
fast rule.” Hawaiian Electric, 81 Hawai‘i at 468, 918 P.2d at

570 (quoting Chenery Corp., 332 U S. at 202).

In this regard, the present case nore closely parallels

Hawai i an El ectric, wherein we held that, in light of the
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uncertain health effects of electromagnetic fields, the Public
Utilities Conm ssion properly deci ded whether to place electric
transm ssion |ines underground by way of adjudication rather than
rul emeking. See id. at 468-69, 471-72, 918 P.2d at 570-71, 573-
74. Likewi se, we do not believe that the Conm ssion abused its
di scretion in pursuing the case-by-case evolution of water use
policy through adjudicative proceedi ngs such as the instant
hearing. W thus hold that the Comm ssion’s distinctive
treatnment of “nonagricultural uses” in its decision did not
constitute “illegal rul emaking.”

d. Application of the Conm ssion’s Standards

Qur affirmance of the distinct standards for
nonagri cul tural uses devel oped by the Commission in this case
| eads us to WAMCA's allegation that the Commission failed to apply
t hese standards to PM’'s permt application. The Comm ssion
required PM and M3C to use alternative sources when “reasonably
avai l abl e,” observing that the use of diverted streamwater for
golf course irrigation in an arid region would not be reasonabl e-
beneficial if alternatives were available. As we previously
stated, see supra Part Il1l1.F. 1., and the Conm ssion itself
recogni zed, see supra note 76, all users have a duty to seek
practicable alternatives when faced with conflicting public
interests. Regarding PM specifically, however, WACA asserts
that the Commi ssion failed to consider alternative sources
al ready available to PM, nanely, punped ground water.

PM adduced testinony, and the Conm ssion found, that
t he original devel opers had planned to use caprock well water to
irrigate the golf course under nuch “rosier” econom c conditions
than the present. FOF 462. This offers little insight regarding

the current practicability of using such water. In its brief,
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PM declares that requiring PM to use the caprock well water
“woul d render the PM golf course econom cally unfeasible.”

Al t hough we question the relevance of PM’'s current ability to
pay for water, the record denonstrates, in any event, that an
alternative supply of ground water would cost a bl ended rate of
58 cents per thousand gallons to various |eeward users, including
PM, as opposed to the $1.20 per thousand gallons that PM pays
for Wi zhole Ditch water.

The grant of PM’'s requested allocation wthout any
reasoned di scussion of the practicability of using ground water
stands at odds with the Comm ssion’s own anal ysis and deci si on
concerni ng nonagricul tural uses. W vacate PM’s permt and
remand for further proceedings in accordance with the decisions
of the Conmi ssion and this court.

5. Twel ve- Mont h Movi ng Aver age

WACA objects to the Comm ssion’s use of the 12-Month
Movi ng Average (12-MAV) to neasure | eeward uses. According to
WACA, the 12-MAV allows “al nost unlimted” diversions at any
given tinme, but especially during drier summer nonths, so |ong as
t hese diversions are offset by bel ow average use over the rest of
the year. This arrangenent, WACA argues, reduces the incentive
to conserve water and frustrates efforts at instream use
protection.

As noted previously, the Comm ssion found that high,
consi stent base flows “throughout the year” was “essential” to
the stream and estuary ecosystem Despite this finding, the
Comm ssion did not address the practical effect of the 12- MAV on
t he base flows of w ndward streans, but sinply observed: *“The
12-MAV al l ows for seasonal fluctuation [in offstream denmand], and

is generally used for all water use reporting requirenents.” D&O
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at 12. This blanket rationale ignores the apparent differences
bet ween stream di versions and uses of water from other sources
such as basal aquifers.’

The Conmi ssion and Canpbell Estate argue that the
rel ease of unused water into the streans and the requirenent that
permttees pay for their water use provi de adequate safeguards.
Even if properly limted to actual need, however, offstream uses
may still subject windward streans to extreme and potentially
harnful fluctuations in base flow over the course of a year. No
one disputes the variable nature of agricultural water demand and
the corresponding need for flexibility. Nowhere in its decision,
however, did the Comm ssion fulfill its duty to consider the
I npact of fluctuating diversions on instream base flows and the
practicability of adopting specific neasures to mtigate this
I mpact .

We vacate and remand this portion of the Conm ssion’s
decision. In order to mtigate the inpact of variable offstream
demand on instream base flows, the Comm ssion shall consider
measures such as coordination of the tinmes and rates of offstream
uses, construction and use of reservoirs, and use of a shorter
time period over which to neasure average usage, see, e.g., HAR §
13-171-14(b) (1988) (requiring the Conm ssion to consider a

t hree-nonth average in neasuring existing uses).”™ |f necessary,

8 The storage characteristics of basal aquifers allow “draft rates in
excess of the sustainable yield during periods of high demand and | ow
recharge, so long as there is conmpensation by reducing draft rates |ess than
the sustainable yield during the other periods.” Department of General
Pl anning, City & County of Honolulu, Oahu Water Managenment Plan § 2.4.1
(1990).

" Presumably, some such measures have already been adopted in the
“I mpl ementation Plan” that the Comm ssion required the agricultural users,
along with the ditch operator and DOA, to draft within six nonths of the
(continued...)
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t he Conm ssion may designate the WIFS so as to accommopdat e
hi gher offstream demand at certain tines of the year. See HRS
8§ 174C-3 (defining “instreamflow standard” as a quantity, flow,

or depth of water “required to be present . . . at certain

specified tines of the year” (enphasis added)).

G USE OF KAHANA STREAM SURFACE WATER TO COVPENSATE FOR
DI TCH “ SYSTEM LOSSES”

WACA al so contests the Comm ssion’s use of 2.1 ngd from
Kahana Stream to cover operational |osses fromthe ditch system
In its proposed decision, the Conm ssion denied the request of
the ditch operator for 2.0 ngd “as recognition of system | osses
as a use” and ruled that such |losses “shall be considered a part
of each permtted use in the system and shall be subject to the
overall cap within each permt . . . [, and] shall be identified
and addressed in the proposed inplenentation plan[, see supra
note 79].” In the final decision, the Comm ssion again formally
deni ed the request application. D& at 11. Conceding that

“operational |osses occur,” however, the Comm ssion decl ared:
“Because there was no evidence presented concerning any present
demand for the use of Kahana water, and because water shoul d not
be wasted, the Comm ssion tenporarily recognizes that 2.1 ngd
Kahana surface water corresponds approximtely to operational

| osses.” |d. at 5-6. The Comnmi ssion also asserted that it

| acked jurisdiction over the permtting of Kahana surface water
and announced its intention to initiate the process of

desi gnating the Kahana wat ershed as a surface water nmanagenent

ar ea. Id. at 6.

S(...continued)
Commi ssion’s decision in order to “coordinate and facilitate the delivery of
water.” D&0O at 11.
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We perceive several defects in the Conm ssion’s
reasoni ng. First and nost troublesone is the suggestion that
retaining water in streans constitutes waste, contrary to the
public trust mandate of protection. Second, apart from any water
managenent area designation, the Comm ssion has jurisdiction “to
hear any di spute regarding water resource protection, water
permts, or constitutionally protected water interests,” see HRS
8§ 174C- 10 (1993),% and to investigate and “take appropriate
action” in response to WMCA's allegation that the ditch is
wasting water due to deficient operation and upkeep, see HRS
8§ 174C-13 (1993).8 Third, in relying on a |ack of evidence to
justify inaction, the Conm ssion ignores its own affirmative duty
under the public trust and statutory instream use protection
scheme to investigate, consider, and protect the public interest

in the flow of Kahana stream The Conmi ssion apparently

80 HRS § 174C-10 states:

Dispute resolution. The comm ssion shall have
jurisdiction statewi de to hear any dispute regardi ng water
resource protection, water permts, or constitutionally
protected water interests, or where there is insufficient
water to meet conpeting needs for water, whether or not the
area involved has been designated as a water managenment area
under this chapter. The final decision on any matter shall
be made by the conm ssion

(Emphasi s added.)
81 HRS § 174C-13 provides in relevant part:

If any person files a conmplaint with the conmi ssion that any
ot her person is wasting or polluting water or is making a

di version, withdrawal, inmpoundment, consunptive use of

wat ers or any other activity occurring within or outside of
a _water managenent area, not expressly exempted under this
code, without a permit where one is required, the conmm ssion
shall cause an investigation to be nade, take appropriate
action, and notify the conpl ai nant thereof.

(Emphasi s added.)
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recogni zed this duty when it considered the petition to designate
W ndward Oahu as a surface water nanagenent area in 1992. The
Comm ssi on decided not to act on the petition at that tine based
on the staff recomrendation that “designation of ground water
protects surface waters and is essentially conparable to
designation of surface water in [the Kahana, Kool au Poko, and
Wai menal o] aquifer systens.” |In the present case, however, the
Comm ssi on concl uded that, w thout designating a surface water
managenent area, it lacks “jurisdiction” to permt or otherw se
regul ate surface water diversions from Kahana stream

The Comm ssion’s rationale would apply to any surface
wat er diversion fromw ndward wat ersheds; taken to its extrene,
it would all ow anyone to evade the permt requirenent by sinply
diverting the sane water from above, rather than bel ow, the
ground. Al though the Code presunes the prior designation of a
wat er managenent area in its permt requirenent, see HRS § 174C
48 (1993), and prescribes different criteria for the designation
of surface and ground water managenent areas, see HRS 88 174C- 44,
-45 (1993 & Supp. 1999), these provisions should not be construed
sorigidly as to create an absurdity, or wrse yet, to circunvent
the Conmi ssion’s constitutional and statutory obligations. The
Comm ssi on recogni zed the integrated nature of the waters
collected by the ditch in its present decision. See also HAR
8§ 13-169-20(3) (“Recognition shall be given to the natural
I nterrel ationship between surface and ground waters.”). This
court has simlarly | ooked beyond artificial surface-ground
distinctions with the understanding that “all waters are part of
a natural watercourse . . . constituting a part of the whol e body
of nmoving water.” Reppun, 65 Haw. at 555, 656 P.2d at 73

(citation omtted); see also supra Part I11.B.3.a. Gven the
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undi sputed direct interrel ationship between the surface and
ground waters in this case, therefore, we hold that the

desi gnati on of Wndward Oahu as a ground wat er managenment area
subj ects both ground and surface water diversions fromthe
designated area to the statutory permt requirenent.

WACA argues that the allocation of water for
operational |osses is wasteful and di scourages systemrepairs.
Canpbel | Estate counters that such | osses are necessary and
I nevitabl e and conpare favorably with ot her systens nati onw de.
We express no opinion on this issue at this tinme, but nerely
deci de that the Conm ssion nust scrutinize such an allocation as
It would any ot her proposed “use,” pursuant to the permtting
process. On renmand, the Comm ssion shall consider the permt
application for 2.0 ngd to cover system | osses and determ ne
whet her this request is appropriate given the still uncertain
public interest in instreamflows, and based on actual need and
any practicable mtigating neasures, including repairs to the
ditch system

H  KSBE' S PO NTS OF ERRORe2

1. Zoni ng Requi r ement

In its permt application, KSBE requested 4.2 ngd for,
inter alia, golf course and | andscapi ng uses in connection with
its proposed “Waiawa by Gentry” devel opnent. The Commi ssion
deni ed the request without prejudice to reapplication “at such
time that [ KSBE] obtains the proper |and use classification,

devel opnment pl an approval s, and zoni ng changes, and when it may

82 As one of its points of error, KSBE contends that the Conm ssion
erred by rejecting its proposed findings. KSBE, however, does not present any
supporting argument, and our review of the record does not denonstrate the
Commi ssion’'s action to be clearly erroneous.
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be determ ned that the actual use of water will commence within a
reasonable tinme frame for a proposed project.”8 COLs at 27.
KSBE asserts that the Conm ssion erred in concluding that KSBE s
proposed wat er uses nust conformw th zoning classifications in
addition to other, nore general |and use plans and policies.

To begin, KSBE does not dispute the Conmm ssion’s
finding that, although Phase | of the devel opnment had received
devel opnent pl an approval, Phase Il had not. FOF 496. Mich of
KSBE s requested 4.2 ngd allocation related to Phase Il of the
devel opnent.8 Wth respect to that part of the application,
therefore, KSBE s objection fails on its own terns.

HRS 8§ 174C-49(a) requires permt applicants to

establish that their proposed use, inter alia: “(5) is

consistent with state and county general plans and | and use

designations; [and] (6) is consistent with county |and use pl ans

and policies . . . .” (Enphasis added.) Zoning is nothing other
than a “l and use designation.” Although KSBE argues that zoning
classifications nerely “inplement” the devel opnent plans, it
cannot erase the practical, legally established distinction
between the two. See Revised Charter of the Gty and County of
Honol ul u § 5-408 (1994) (“devel opnent plans”); id. § 6-907
(“zoning ordinances”); see also GATRI v. Blane, 88 Hawai‘ 108,
112-15, 962 P.2d 367, 371-74 (1998) (rejecting the argunent that

community general plan had no i ndependent force and effect apart
fromzoning). Gven the plain |anguage of the statute, we cannot

say that the Comm ssion erred in requiring conpliance with county

8 The Comm ssion granted KSBE 0.17 nmgd for existing agricultural uses.
D&O at 8.

84 KSBE estimated its average use to be 1.88 ngd at the conpletion of
Phase | and 2.92 nmgd at full build-out.
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zoni ng cl assifications.

2. Unified Requl ation of the Ditch System

KSBE al so objects to the Conm ssion’s treatnment of the
WAi zhol e Ditch Systemas a single integrated unit for regul atory
pur poses.® As KSBE points out, the part of the system
underlying its Waiawa | ands on the | eeward side of the Kool aus
and the part collecting water fromthe windward side lie in
separate hydrologic units: respectively, the Pearl Harbor ground
wat er managenent area and the Kool au Poko and Kahana ground
wat er managenent areas. KSBE contends that the Conm ssion
exceeded its statutory authority and the bounds of reason by
collectively regulating water drawn fromdifferent hydrol ogic
units.

Al'l the lands in question |lie within designated water
managenent areas and, thus, fall under the Comm ssion’s genera
permtting authority, see HRS § 174C-48. KSBE, however, argues
that the Comm ssion, by regul ati ng separate water nmanagenent
areas in one proceeding, effectively created a new, consoli dated
wat er managenent area w thout conplying with the statutorily
mandat ed procedures, see HRS 8§ 174C-41 to -47 (1993 & Supp.
1999). W disagree. The cited provisions nerely describe the
procedures for water managenent area designation; in no way do
they require the Conm ssion, once it establishes water nmanagenent
areas, to regulate themon a conpartnentalized basis. |ndeed,
the Code’s abolition of any conmon | aw restrictions agai nst water

transfers and uses “beyond overlying | and or outside the

8 KSBE specifically contests the denial of the Conmmi ssion staff’s
proposed order, and KSBE's notion, to bifurcate the proceedings, the
measurement of ditch flows at Adit 8, and the allocation of water drawn from
KSBE's | ands to other parties.
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wat ershed,” HRS 8§ 174C-49(c) (1993), tends to belie such an
approach. The Conm ssion, of course, nust designate water
management areas based on specific findings relating to each
particular area. See HRS 88 174C-44, -45. But independent

desi gnati on does not preclude consolidated regul ati on where, as
here, a water delivery systemdraws water from several different
wat er managenent areas.

QO her provisions invoked by KSBE fail to support, or
flatly contradict, its argument that the Conm ssion nust regul ate
wat er by hydrologic units. HRS 8§ 174C-50(h) (1993) addresses
conpetition arising between existing uses when “they draw wat er

fromthe same hydrologically controllable area and the aggregate

guantity of water consuned by the users exceeds the appropriate
sust ai nabl e yield or instreamfl ow standards established pursuant
to law for the area.” (Enphasis added.) The Code defi nes
“hydrol ogic unit” as “a surface drainage area or a ground water
basin or a conbination of the two,” HRS § 174C-3, but does not
define “hydrologically controllable area.” The plain reading of
the latter termindicates that the area “controlled” by the ditch
systemqualifies, irrespective of “hydrologic units.”

HRS § 174C-53(b) (1993) requires the Comm ssion, in
acting on a permt application, to consider only “those
objections filed by a person who has sonme property interest in

any land within the hydrologic unit from which the water sought

by the applicant is to be drawn or who will be directly and

i medi ately affected by the water use proposed in the

application.” (Enphases added.) Notwi thstanding the alleged
I ndependence of the hydrologic units involved, allocations from
the |l eeward portion of the ditch system*“directly and

i mmedi ately” affect the windward parties insofar as any
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allocation of the | eeward supply proportionately reduces the
anmount of water otherw se demanded from w ndward streans. By its
terns, therefore, HRS 8 174C-53(b) all ows the consoli dated
regul ation of a single diversion works such as the Wi zhole Ditch
System

Finally, although KSBE insists that the Comm ssion nust

manage the “source” of water, the very provision it cites states:

“Wat er source” means a place within or from which water is
or may be devel oped, including but not limted to: (1)
generally, an area such as a watershed defined by

t opographi ¢ boundaries, or a definitive ground water body;
and (2) specifically, a particular stream other surface
wat er body, spring, tunnel, or well or related conmbination
t hereof .”

HRS § 174C- 3 (enphasi s added).
HAR § 13-167-31 (1988) expressly authorizes the

Comm ssion to conbine rel ated proceedi ngs, providing:

Consolidations. The conmm ssion, upon its own initiation or
upon motion, may consolidate for hearing or for other
purposes or may contenporaneously consider two or nore
proceedi ngs which involve substantially the same parties or
i ssues which are the same or closely related, if it finds

that the consolidation or contenporaneous hearing will be
conducive to the proper dispatch of its business and to the
ends of justice and will not unduly delay the proceedings.

KSBE criticizes the Commssion’s unified treatnent of
the ditch systemas “arbitrary, capricious and inconsistent with
the laws of gravity,” “patently absurd” and “fictitious.”
Initially, apart from pointing out that water flows | eeward by
force of gravity through the manmade tunnel underlying its |ands,
KSBE has not proven that the water developed in its |ands woul d
not, under natural conditions, find its way w ndward, thereby
affecting windward streamflows. In any event, we believe that
t he Conmm ssion’s consolidated approach in this case denonstrates
due regard for the direct and inevitable interrelationship anong

the waters collected by the ditch system Gven the systenis
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exi stence and continued operation, we consider it no nore absurd
or fictitious a unit of regulation than the various “aquifer
systens” and “sectors,” “hydrologic units,” and “water managenent
areas” it traverses.?8®

For the foregoing reasons, we hold that the Conm ssion
did not err in regulating the Wai shole Ditch infrastructure as a
uni fied system The consolidated regul ation of a single
di version works conports entirely with the Conm ssion’s function
of conprehensive water planning and managenent .

3. “Alii Rights”

KSBE al | eges that the Conm ssion wongfully ignored and
abridged its “ali‘ rights” in denying its permt application
I n essence, KSBE clains “sovereign prerogatives” over water along
the Iines recognized in McBryde and its progeny, by virtue of its
status as “the | egacy of the Kanehaneha ali:i.”?®

W have held that the state has a public trust duty to
protect Native Hawaiian rights to water. W al so acknow edge
KSBE' s uni que background as a charitable trust founded by a
Native Hawaiian ali<i. \Whatever |egal significance this |egacy
may carry, however, it certainly does not grant KSBE *absol ute”

or “undi m nished” right to all the water connected with its

8 KSBE assigns particular significance to the representations by both
| eeward and wi ndward parties during the proceeding that no one but KSBE was
seeking water from KSBE's | ands. W agree that, as a practical matter, the
Commi ssion has allocated water drawn from KSBE's | ands to other |eeward
parties. The |leeward perm ttees, however, do not object to this disposition
nor could they sensibly do so, given the indivisible nature of the ditch's
flow. As for KSBE s objection, we have held that the Conm ssion properly
deni ed KSBE's permit application. As a result, we see nothing illegal or
irrational in the Comm ssion allocating water otherwi se flowing into the ditch
from KSBE's | ands to permtted uses el sewhere

87 See generally George S. Kanahele, Pauahi 164-66 (1986) (documenting
the derivation of KSBE | ands).
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| ands. KSBE s cl aimof sovereign right, first of all, nust
ultimately yield to the sovereign to which it appeals. See Haw
Const. art. Xll, 8 7 (providing that traditional and customary
rights are subject to “the right of the State to regul ate such
rights”). To the extent that the ali‘i exercised sovereign
authority over water, they received such authority by del egation
fromthe sovereign.® Pursuant to constitutional and statutory
mandat e, final del egated authority presently resides in the
Comm ssion, to be exercised for the benefit of the people of the
state. See Haw. Const. art. Xl, 8 7; HRS § 174C-7(a).

Mor eover, as our prior case |aw nmakes clear, it is
fruitless to speak of “sovereign rights” apart from “sovereign

responsibilities.” See, e.qg., Reppun, 65 Haw. at 547-48, 656

P.2d at 68-69 (pointing out the “fundanmental m stake” in the
“separation of the ‘right’ to control water fromits concom tant

“duty’ ”).® KSBE undertakes no substantive di scussion of any

8 See Wells A. Hutchins, The Hawaiian System of Water Rights 21-22
(1946) (“Subject to the [sovereign] power, all persons fromthe king down were

considered to have sone rights in the lands or its products.” (enphasis
added)); FOF 981 (“Generally, water use and apportionment were highly
controlled by the chiefs, . . . although ultimate authority rested with the
king . . . .").

89 As we observed in that case

[ The] paranount chief [ali‘i nui or moi], born on the soil
and hence first-born of the maka'ai nana [commoners] of a
moku (island or district), was a mediumin whom was vested
di vi ne power and authority. But this investment, which was
established ritualistically as well as by geneal ogica

pri macy, was instrumental in providing only a channeling of

power and authority, not a vested right. The person of the
ali‘i nui was sacred (kapu) as though he were a god (akua).

Hi s power and authority (mana) was conpl ete. But this was

not equival ent to our European concept of “divine right.”

The ali‘i nui, in old Hawaiian thinking and practice, did

not exercise personal dom nion, but channel ed dom ni on. In

ot her words, he was a trustee. The instances in which an
(continued...)
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sovereign duties owed to the commobn good. See supra Part 111.B.
In this regard, KSBE does little nore than revive the sanme clains
of absolute right to water previously disapproved by this court.
See, e.q., MBryde, 54 Haw. at 184-87, 504 P.2d at 1337-39; cf.

Peck, 8 Haw. at 661-63 (rejecting the claimthat the owner of the
| arger part of an ahupuaa had superior rights as “lord
paramount”). W need not repeat the analysis ably presented in

t hose decisions in disposing of KSBE' s argunent here.

4. Correl ative Rights

Two parties to this appeal, KSBE and Castl e, assert
“correlative rights” to ground water collected by the ditch
Castl e’ s predecessor originally applied for a permt as the
“owner” of the Uwau Tunnel of the ditch system and the
approximately 2.7 ngd of ground water derived therefrom The
Comm ssion did not address the ownership claimin granting Castle
a permt; on appeal, Castle nerely defends its permtted
all ocation as a protected “existing correlative use.” KSBE has
gone further in maintaining throughout that it “owns” the ground
wat er drawn by the ditch fromits |ands.

Castl e and KSBE base their clains on this court’s
decision in Gty MIIl Co. v. Honolulu Sewer & Water Commi n, 30
Haw. 912 (1929). In that case, the appellant City MII

petitioned the Honolulu Sewer and Water Conmi ssion for a permt

to drill an artesian well on its property. See id. at 918. The
89(...continued)
ali‘i nui was rejected and even killed because of his abuse

of his role are sufficient proof that it was not persona
authority but trusteeship that established right (pono).

Water, then, like sunlight, as a source of life to
Il and and man, was the possession of no man, even the ali i
nui_ or noi.

Id. at 548 n. 14, 656 P.2d at 68-69 n.14 (quoting Handy & Handy, supra, at 63).
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comm ssion denied the application based on evidence that the new

well would further threaten the al ready overburdened ground water

suppl y.

Id. at 921.

On appeal, the court first reviewed the common | aw

rul es governing ground waters:

Three doctrines have been advanced by courts and text
writers which bear nmore or less directly on this subject.
One referred to in the argument of this case and in sonme of
the books as “the common-|aw doctrine” is that an individua
owner of a piece of |and, who has the good fortune to sink
successfully an artesian well on his [or her] land, is the
absol ute owner of all the water that naturally flows from
the well or that can be drawn therefrom by any punp, however
power ful, and that he [or she] may use the water as he [or
she] pleases and may conduct it to supply |ands and
communities at any distance from his [or her] own piece or
parcel of land and may even waste it. Another, sonetines
called “the reasonabl e use doctrine,” is that an individua
owner of | and possessing such a well may use all of the
waters flowing fromthe well by nature or obtainable
therefrom by pumping, provided the water is used on his [or
her] own |and only, but that he [or she] may so use it
either for domestic purposes or for irrigation or for the
mai nt enance of factories or other industrial purposes.

Under this rule there is no limt to the quantity of water
that may be used, provided it is used on the owner’s |and
The third is known as “the rule of correlative rights” and
is to the effect that all of the owners of |ands under which
lies an artesian basin have rights to the waters of that
basin; that each may use water therefromas long as he [or
she] does not injure thereby the rights of others and that
in times when there is not sufficient water for all each
will be limted to a reasonable share of the water. Under
this third rule a diversion of water to | ands other than
that of origin mght, perhaps, be permtted under some
circumstances and not under others and certain |larger uses,
as for industrial purposes, m ght, perhaps, not be permtted
on even the land of origin under some circunstances while
bei ng permtted under others.

Id. at 922-23 (enphasis added). After eschew ng the “common-| aw

rul e” as “unsound” and inconsistent with the free-flow ng nature

of underground waters, the court adopted the “correlative rights

rule,’

to the effect that:

Each [l andowner] should so exercise his right as not to
deprive others of their rights in whole or in part. In
times of plenty greater freedom of use probably can be
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permtted and ordinarily would be permtted without

questi on. In times of greater scarcity or of threatened
scarcity or deterioration in quality of the waters, al
woul d be required under this view to so conduct thensel ves
in their use of the water as not to take nore than their
reasonabl e share.

ld. at 925.°9

Havi ng determ ned the nature of plaintiff’'s rights to
ground water, the court reversed the comm ssion’ s denial of
plaintiff's permt application for the construction of a new
well. The police power, the court held, did not “justify, under
the showi ng nade in this case, the prohibition of the appellant’s
proposed well while at the sane tinme permitting all existing
wells to continue to be operated without dimnution.” 1d. at
946.

This state continues to recognize the “correlative
rights rule.” See Haw. Const. art. XI, 8 7 (referring to
“correlative uses”); HRS § 174C-27(a) (1993) (sane); Reppun, 65
Haw. at 555-56 n. 16, 656 P.2d at 73 n.16 (citing Gty MI1l).*

As this court noted in Reppun, however, “groundwater rights have
never been defined with exactness and the preci se scope of those
rights have al ways remai ned subject to devel opnent.” 65 Haw. at
556 n. 16, 656 P.2d at 73 n.16. In Gty MIIl, the court only
decided that the state could not arbitrarily prevent one

| andowner’ s use while allow ng other | andowners’ uses freely to
continue and saw “no necessity, therefore, of stating with

exactness the precise principles which should govern the

% As this description indicates, the correlative right of an overlying
| andowner is “anal ogous to that of a riparian owner’s right [of reasonable
use] in a stream” Wight v. Goleta Water Dist., 219 Cal. Rptr. 740, 746
(Cal. Ct. App. 1985).

%1 Based on the facts of City M1lIl, WACA and the City argue that
correlative rights only encompass use for domestic purposes. W find no
reason or precedent for such a limtation on these rights.
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adrmeasur enment of the share of each [l and]owner.” 30 Haw. at 933.
As a prelimnary natter, we affirmthe Conm ssion’s
conclusion that the rule of correlative rights applies to al
ground waters of the state. COLs at 29.°2 As the Conm ssion
observed, although the facts of Cty MII involved “artesian”
wat ers specifically, the decision offers no sound basis for
di stinguishing “artesi an” water from any other category of ground
wat er, including the dike-inpounded “percol ati ng” waters invol ved
in this case.®® Moddern hydrol ogy has erased the traditional
di stinctions anong ground water categories. See Tarlock, supra,
8 4:5. Present know edge and necessity have al so conpel | ed
states to abandon the “absol ute dom nion” or “common |aw' rul e,
whi ch inmposed no limtation on a | andowner to drain “percolating”
water to the injury of his or her neighbors. See id. 88 4:7 to
4:18; Cty MII, 30 Haw. at 926-33 (recogni zing the general trend
away fromthe rule of absolute ownership). The Gty MII court
avoi ded the issue, stating that the common |law rule “may, or it

may not, be applicable to waters nerely oozing in or seeping

through soil.” 30 Haw. at 924. Presented with it here, we adopt
the correlative rights rule in Gty MII inrelation to all the

ground water resources of our state. To the extent that previous

cases may be construed as follow ng the “absol ute dom nion rule”

for certain ground water categories, see Davis v. Afong, 5 Haw

%2 None of the parties dispute this conclusion.

9 Ground water was traditionally classified as either “artesian,”
“percol ating,” or “underground watercourses.” See Tarlock, supra, 8 4:5.
“Percol ating” referred to diffuse water not flowing in any defined
wat ercourse, see Earl F. Murphy, Quantitative Ground Water Law, in 3 Water
Ri ghts 8 20.07(b)(1), and “artesian” referred to water confined under
pressure, see Tarlock, supra, 8§ 4:3. Today, all diffuse waters are known as
“vadose” water, or water in the “vadose zone,” and “artesian” denotes but one
subset of a general category of water bodies known as “aquifers.” See Murphy,
supra, § 20.07(b)(1), at 101.

155



216, 222-23 (1884); Wng Leong v. Irwn, 10 Haw. 265, 270 (1896),

they are hereby overrul ed.

Turning to the instant case, we note that Castle and
KSBE' s “correlative rights” clains exceed the scope of such
rights at common |aw. Castle asserts a right to use ground water
drawn fromits windward | ands on distant |eeward | ands.

Correl ative rights, however, extend only to uses on | ands

overlying the water source. See Katz v. WAl ki nshaw, 74 P. 766,
772 (Cal. 1903). Parties transporting water to distant |ands are
deened nere “appropriators,” subordinate in right to overlying

| andowners. See id.; Wight, 219 Cal. Rptr. at 749; Tarl ock,

supra, 8 4:14. Castle can thus claimno “correlative rights” in
t hi s case.

As for KSBE, the correlative rights rule grants
overlying |l andowners a right only to such water as necessary for
reasonabl e use. See Katz, 74 P. at 772; Cty MIIl, 30 Haw. at
932 (“[E]lach landowner is restricted to a reasonabl e exercise of
his [or her] own rights and a reasonabl e use of his [or her] own
property, in view of the simlar rights of others.” (quoting
Meeker v. City of East Orange, 74 A. 379, 380 (N.J. 1909))).

Until overlying | andowners devel op an actual need to use ground
wat er, nonoverlying parties may use any avail able “surplus.” See
Katz, 74 P. at 772; Wight, 219 Cal. Rptr. at 747. 1In this case,
KSBE was asserting correlative rights to use water for
| andscapi ng purposes prior to obtaining the necessary |and use
approvals for its proposed devel opnent. The Conm ssion thus
properly denied KSBE s application as premature, wthout
addressi ng the reasonabl eness of KSBE s proposed use.

Even apart fromthe correlative rights Castle and KSBE

may have at conmon | aw, however, the Water Code establishes a
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different order of priority that governs this case. As currently
structured, the Code establishes a “bifurcated system of water
rights.” Koolau Agricultural, 83 Hawai‘i at 491, 927 P.2d at

1374. “In [water nmanagenent areas], the permitting provisions of
the Code prevail; water rights in non-designated areas are
governed by the conmon law.” 1d. 1In this case, the |ands from
whi ch Castl e and KSBE seek ground water lie in ground water
managenment areas. Any determnation of their rights, therefore,
nmust proceed according to the rel evant Code provisions, rather
t han the common | aw.

Article I, section 7 of the Hawai‘ Constitution
mandat es that the Conmm ssion “assur[e] appurtenant rights and

existing correlative and riparian uses.” (Enphases added.) The

| egi sl ature preserved this distinction in the Code. HRS § 174C
27, for exanple, provides that the existing usage validated in
certificates issued by the Comm ssion “shall be recogni zed by the
comm ssion in resolving clainms relating to existing water rights

and uses including appurtenant rights, riparian and correlative

use.” (Enphases added.)

HRS § 174C-63 states in relevant part: “Appurtenant
rights are preserved. Nothing in this part shall be construed to
deny the exercise of an appurtenant right by the hol der at any
time. A permt for water use based on an existing appurtenant
right shall be issued upon application.” See also HRS § 174C-
101(d) (“The appurtenant water rights of kuleana and taro | ands,
along with those traditional and customary rights assured in this
section, shall not be di mnished or extinguished by a failure to
apply for or receive a permt under this chapter.”). The Code
cont ai ns no conparabl e provisions preserving riparian and

correlative “rights.” HRS 8 174C-50(b) requires the Conm ssion
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to issue permts for existing uses upon conpliance with the
proper procedures, see supra Part Ill.F.4.a (definition of
“existing use”), provided that they are reasonable and
beneficial. HRS 8§ 174C-49(a)(3) conditions permts for “new
uses on the applicant showing that the use “will not interfere

with any existing |l egal use of water.” (Enphasis added.) Wen

exi sting uses are “conpeting,” however, the Code grants the
Comm ssion discretion, after a hearing, “to determ ne the
guantity of water that nay be consunmed and the conditions to be
i nposed on each existing use.” HRS 8§ 174C-50(h).

Finally, although the common |aw rules of riparian and
correlative rights inpose certain restrictions on the export of
wat er out of the watershed or to nonoverlying | ands, the Code

expressly provides:

The common | aw of the State to the contrary notwi thstanding,
the comm ssion shall allow the holder of a use permt to
transport and use surface or ground water beyond overlying

| and or outside the watershed fromwhich it is taken if the
comm ssion determ nes that such transport and use are
consistent with the public interest and the general plans
and | and use policies of the State and counti es.

HRS § 174C 49(c).

The foregoing provisions, therefore, reflect the
| egi sl ative purpose of substituting, in designated managenent
areas, a conprehensive regulatory system based on pernits issued
by the Conmi ssion in place of the common | aw regi ne of water

rights adm nistered by the courts. See generally Tarlock, supra,

88 3:89 to 3:100 (reviewing statutory nodifications of common | aw
riparian rights); infra note 98. Under the statutory permtting
process, common |law riparian and correlative righthol ders receive
priority 1) to the extent that they have established an
“existing” use that a) conports with the common |aw rul es and b)

i s reasonabl e and beneficial, but only 2) in relation to “new
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uses. See Conf. Comm Rep. No. 119, in 1987 House Journal, at
1069 (“Appurtenant rights may not be lost. Riparian and
correlative uses are protected in designated areas.” (enphases

added)); Koolau Agricultural, 83 Hawai‘i at 492, 927 P.2d at 1375

(“Existing uses are given preferences under the Code; that
preference is |lost, however, if the existing user fails to apply
for a permt to continue the existing use.”).

Nei t her Castle nor KSBE have established an existing
| egal correlative use in the present case. Castle and KSBE thus
cannot claimany superior right or entitlement to a permt in
relation to any other permt applicant under the Code.
Consequently, the Conmm ssion’s conclusions that “the ability to
transport water away fromits overlying land or area of origin is

subj ect to other superior clainms,” CO.s at 31, and that
“[KSBE] has correlative rights to ground water underlying its
| and,” id. at 30, have no bearing on the statutory permtting
process and, in this case, anount to nere academ c | ega
coment ary.

To summari ze, Castle and KSBE have not established any
entitlement to water under the traditional scope of the conmon
law rul e of correlative rights. 1In any event, under the
controlling Code permtting provisions, Castle and KSBE have no
superior “right” to a permt because they have not established
any “existing” correlative uses.

5. KSBE s Takings O aim

Havi ng revi ewed the | egal foundation of KSBE s cl ains
of right, we address KSBE s all egation that the Comr ssion has

ef fected an unconstitutional “taking” of KSBE s property w thout
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j ust conpensation® by denying KSBE s request to use such water
and allocating it to other |eeward parties. First of all, we
have held that the Comm ssion properly denied KSBE s permt
application for nonconpliance with the statutory conditions, see
Part 111.1.1. KSBE s takings claimis thus entirely premature.
See PASH, 79 Hawai‘i at 452, 903 P.2d at 1273 (citing WIllianson
County Regional Planning Commin v. Hamilton Bank, 473 U S 172,
185-86 (1984); Robinson v. Ariyoshi, 887 F.2d 215 (9th Cr
1989)) .

But KSBE s argunent suffers from nore fundanenta

flaws. KSBE relies on Gty MIIl ininsisting that it “owns al
of the ground water underlying its lands.” That case, in fact,

expressly rejected the notion of absol ute ownership advanced by
KSBE. See 30 Haw. at 923-24. Moreover, contrary to KSBE' s
reading, Gty MII stands for the narrow proposition that, al

t hi ngs bei ng equal, the governnent cannot entirely prevent one

| andowner from using ground water while allow ng the uses of

ot her landowners to continue unabated.® It does not preclude
the regul ation of water uses pursuant to a conprehensive system
designed to ensure the highest and best use of the state’'s water
resources, or grant |andowners absol ute ownership of underlying

ground water free from such regul ati on. %

% The fifth amendment to the United States Constitution states in
rel evant part: “[N]or shall private property be taken for public use, without
just conpensation.” Article |, section 20 of the Hawai‘ Constitution states
“Private property shall not be taken or damaged for public use without just
compensation.’

9% Statutes in other states, by contrast, have preserved the right to
initiate donmestic uses not unlike those denied the plaintiff in City MII.
See, e.qg., Kan. Stat. Ann. 8 42-311 (1993); N.D. Cent. Code 8 61-04-02 (1995).

% This court’s recognition that water rights have financial value for

(continued...)
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It is generally recognized that a sinple private
ownership nodel of property is conceptually inconpatible
with the actualities of natural watercourses. Rat her, the
vari abl e and transi ent nature of the resource, as well as
the necessity of preserving its purity and flow for others
who are entitled to its use and enjoyment have led to water
rights being uniformy regarded as usufruct[ualry and
correlative in nature.

Robi nson, 65 Haw. at 667, 658 P.2d at 305-06 (enphases added);
see also Gty MII, 30 Haw. at 925-27 (acknow edging the fluid

and mgratory nature of water in rejecting the rule of absolute
ownership). In line wth this understanding, the correlative
rights rule of Gty MIIl does not describe an unqualified right
of ownership, but alimted, situational right of use contingent
at all times on nunerous variables. See id. at 931 (recogni zing
the “strong trend” away fromthe doctrine of “unlimted and

i rresponsi ble control” towards a rul e considering various factors
according to the maxi mthat one cannot exercise rights to the
injury of others (quoting Gagnon v. French Lick Springs Hotel

Co., 72 N.E. 849, 852 (Ind. 1909))). KSBE enphasi zes one aspect

of the rule, the priority given to uses of overlying |andowners.
The rul e, however, also includes an el ement of “reasonabl eness,”
whi ch requires exam nati on of the purpose, manner, and quantity
of the proposed use both in the abstract and in relation to other
uses, and with due regard to the avail able water supply and broad
i ssues of public policy. See id. at 930 (“[E]ach | andowner may
use such water only in a reasonable manner and to a reasonabl e
extent upon his [or her] own |land and w t hout undue interference
with the rights of other |andowners to a |ike use and enj oynent
(quoting Patrick v. Smith, 134 P. 1076, 1079 (Wash.

%(...continued)
em nent domai n purposes, see, e.d., City & County of Honolulu v. Collins, 42
Haw. 199, 210-14 (1957), is inapposite to any analysis under either the police
power or the public trust.
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1913))).° Consequently, depending on the situation, a | andowner
could be entitled to certain uses of water but not others. Even
establ i shed uses could later fall into disfavor. A severe
shortage coul d forecl ose use altogether. Usufructuary water
rights, in sum “have always been inconplete property rights, so
t he expectations of [rightholders] to the enjoynent of these
rights are generally weaker than the expectation of the right to
exploit the full value of dry land.” Tarlock, supra, § 3:92, at
3-153. See also Mbdel Water Code, supra, ch. 2 comentary at
165-68 (recogni zing the uncertainty of riparian rights and the
correspondi ng absence of a “property interest in those particular
rules of distribution prevailing at any tine”); Joseph L. Sax,
The Constitution, Property R ghts and the Future of Water Law, 61
U Colo. L. Rev. 257, 267-69 (1990) [hereinafter Sax, Water La

(expl ai ni ng how “change i s the unchangi ng chronicle of water
jurisprudence”).

In the interest of protection and maxi mum benefi ci al
use of water resources, nunerous states have enacted | egislation
repl acing common |aw rights, particularly those not yet converted
into actual reasonable and beneficial use, with “adm nistrative
rights” based on permt systens. See Mdel Water Code, supra,
ch. 1 comentary at 78-79 (identifying three advantages of permt
systens over comon |law rights reginmes: 1) the agency nmekes its

deci si ons before disputes have erupted into litigation; 2) the

97 KSBE cites dictumin City MIIl speculating that “[i]f a person or
other entity should purchase all of a large tract of |and under which an
artesi an basin exists, it would be easy to take the view, we think, that that

owner of the |land would be the sole owner of the water underneath it.” Id. at
924- 25. KSBE has not denonstrated that it is the sole owner of the entire
ground water basin in question. In any event, to the extent that the

foregoing dictum suggests that a | andowner may cl ai m absol ute ownership of
ground water, we overrule it as contrary to the rule of reasonabl eness, the
basi ¢ understandi ng of usufructuary rights, and the public trust.
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agency mekes its decisions on a conprehensive, rather than

pi eceneal , basis; and 3) agency deci si onnmakers are experts and
base their decisions on |ong-range plans).® Pursuant to article
Xl, section 7 of its constitution, this state has followed suit.
Courts in other jurisdictions have sustai ned such regul ation

agai nst constitutional challenge. See Onernik v. State, 218
N.W2d 734 (Ws. 1974); Orernick [sic] v. Departnent of Natural
Resources, 238 NW2d 114 (Ws.), cert. denied, 425 U S. 941
(1976); Village of Tequesta v. Jupiter Inlet Corp., 371 So.2d 663
(Fla.), cert. denied, 444 U.S. 965 (1979); Town of Chino Valley
v. Cty of Prescott, 638 P.2d 1324 (Ariz. 1981) (en banc), appeal
di sm ssed, 457 U.S. 1101 (1982); Cherry v. Steiner, 543 F. Supp.
1270 (D. Ariz. 1982), aff’'d, 716 F.2d 687 (9th Gr. 1983), cert.
denied, 466 U. S. 931 (1984).° They join many others that have

% Like the State Water Code, such statutes generally grant preferences
or exemptions to uses in existence by a certain deadline, usually the
effective date of the statute. See, e.g., Ala. Code § 9-10B-20(a), (b), (d)
(Supp. 1999) (within 90 or 180 days of the pronmulgation of the implementing
rules for certain public water systems, or Jan. 1, 1993 for certain irrigation
uses); Conn. Gen. Stat. § 22a-368 (1999) (July 1, 1982); Fla. Stat. Ann
88 373.226, (West Supp. 2000) (April 25, 1972); Ga. Code Ann. 8§ 12-5-
31(a)(3), 12-5-105(a) (1996) (July 1, 1988); Ind. Code Ann. § 14-25-3-11
(Burns 1995) (date of restricted use area designation); |owa Code Ann
8§ 455B. 265(2) (West Supp. 1999) (July 1, 1985); MI. Code Ann., Envir. 8§ 5-
502(c) (Supp. 1999) (July 1, 1988 for agricultural uses); Mass. Gen. Laws Ann
ch. 21G, 8§ 7 (West 1994) (effective date of the inmplementing regul ations);

M ss. Code Ann. 8 51-3-5(2), (3) (1999) (April 1, 1985); N.J. Stat. Ann. 8§

58: 1A-6 (West Supp. 1999) (August 13, 1981); N. Y. Envtl. Conserv. Law 8§ 15-
1501 (McKi nney 1997) (Sept. 1, 1979); N.C. Gen. Stat. 8§ 143-215.16(e) (date of
capacity use area designation) (1999); S.C. Code Ann. 8§ 49-5-70(F)-(H) (Law
Co-op. Supp. 1999) (date of declaration of capacity use area); Va. Code Ann

88 62.1-243 and 62.1-261 (Mchie 1998) (July 1, 1989 for surface water, July
1, 1992 for ground water); Ws. Stat. Ann. § 30.18(6)(b) (West 1998) (Aug. 1,
1957).

% Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992), which
found a taking where regul ation deprived a | andowner of all econom cally
beneficial use of his |land, provides little guidance here. KSBE has not shown
that the denial of its request for water fromthis particular source and for
the specific use proposed, even if final for takings purposes, would deprive

(continued...)
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val i dated statutes taking the seem ngly nore substantial step of
abol i shing unexercised conmon |aw riparian or ground water rights
in order to accommodate the devel opnent of private appropriative
rights. 00

The foregoing courts have primarily justified the
di sputed regul ati ons based on the police power. See, e.q.,
Orerni k, 218 N.W2d at 743; Tequesta, 317 So.2d at 670; Knight,
127 N.W2d at 711-14; California-Oegon Power, 73 F.2d at 567-69;
cf. Hudson County Water Co. v. MCarter, 209 U S. 349, 356 (1908)

(averring that the public interest in substantially undi m ni shed
rivers is “omipresent” and “fundanental” and that “private
property . . . cannot be supposed to have deeper roots”). Wile
this rationale is conpelling in itself, the Code rests on the
further principle that the state holds all waters of the state in
trust for the benefit of its people. As stated previously, the
reserved sovereign prerogatives over the waters of the state

precl udes the assertion of vested rights to water contrary to

99(...continued)
it of all economc use of its |land. See Tequesta, 371 So.2d at 669-70
(holding that restriction on | andowner’s water use “deprived [owner] of no
beneficial use of the land itself” and, thus, did not constitute a taking);
see also Lucas, 505 U.S. at 1017 n.7 (relying on the “rich tradition of
protection” of the “fee sinmple interest” in land at common | aw and on the
state court’s finding of a loss of all econom c use of the land in deciding
that a “total taking” had occurred).

100 See, e.g., In re Hood River, 227 P. 1065 (Or. 1924), appea
di sm ssed, 273 U.S. 647 (1926); California-Oregon Power Co. v. Beaver Portl and
Cement Co., 73 F.2d 555 (9th Cir. 1934), aff’'d on other grounds, 295 U.S. 142
(1935); Baumann v. Snrha, 145 F. Supp. 617 (D. Kan.), aff’d, 352 U. S. 863
(1956); Wlliams v. City of Wchita, 374 P.2d 578 (Kan.), appeal dism ssed
375 U.S. 7 (1963); Baeth v. Hoisveen, 157 N.W2d 728 (N.D. 1968); Knight v.
Grimes, 127 N.W2d 708 (S.D. 1964); In re Deadman Creek Drainage Basin, 694
P.2d 1071 (Wash. 1985); see also Connecticut v. Massachusetts, 282 U. S. 660,
670 (1931) (“[E]lvery State is free to change its |l aws governing riparian
ownership and to permit the appropriation of flowing waters for such purposes
as it may deem wise.”). But see Franco-American Charolaise, Ltd. v. Oklahoma
Wat er Resources Bd., 855 P.2d 568 (Okla. 1990).
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public trust purposes. This restriction preceded the formation
of property rights in this jurisdiction; in other words, the
right to absol ute ownership of water exclusive of the public
trust never acconpani ed the “bundle of rights” conferred in the
Mshel e. See Robi nson, 65 Haw. at 677, 658 P.2d at 312; see al so
PASH, 79 Hawai ‘i at 442-447, 903 P.2d at 1263-68; cf. California-
Oregon Power, 295 U.S. 142 (holding that federal |and patents

i ssued after the enactnent of the Desert Land Act carried with
them no conmon | aw water rights); State v. Valnont Pl antations,
346 S.W2d 853 (Tex. Ct. App. 1961) (holding that Spanish and

Mexi can riparian | and grants did not include appurtenant
irrigation rights), aff’'d, 355 S.W2d 502 (Tex. 1962). Even
beyond the police power, therefore, the original limtation of
the public trust defeats KSBE s clains of absolute entitlenent to
water. See PASH, 79 Hawai ‘i at 452, 903 P.2d at 1273

(acknow edgi ng that “the governnent assuredly can assert a

per manent easenent that reflects a pre-existing limtation upon
the landowner’s title” (quoting Lucas v. South Carolina Coastal
Council, 505 U.S. 1003, 1028-29 (1992)) (internal quotation

marks, ellipsis, and brackets omtted)); cf. Mssissippi State
H ghway Commin v. Glich, 609 So.2d 367, 375 (Mss. 1992)

(hol ding that | andowners had no right to conpensation with
respect to beach land held in trust by the state for public use);
Wlson v. Conmonwealth, 583 N E. 2d 894, 901 (Mass. C. App. 1992)

(noting that, if the public trust were found to apply,
“plaintiffs, fromthe outset, have had only qualified rights to
their shorel and and have no reasonabl e i nvest nent - backed
expect ati ons under which to nmount a taking challenge”), aff’'d in
part and rev’'d in part, 597 N E. 2d 43 (Mass. 1992); State v.

Sl otness, 185 N.W2d 530, 533 (Mnn. 1971) (“Riparian rights .
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are held subject to the stated public rights in navigable
waters, and the nere exercise of those public rights does not
constitute a taking of riparian property.”). As such, neither
t he enactment of the Code nor the denial of KSBE s permt
application thereunder effected an unconstitutional taking.

6. Ankersmt’'s Testi nbny

KSBE finally contends that the Conm ssion erred by
refusing to qualify one of KSBE s witnesses, Barbara Ankersmt
(Ankersmit), as an expert and by striking her testinony. At
KSBE s request, Ankersmt had conducted a public opinion poll of
approximately 1,600 adult Oahu residents regarding the direction
of future growmh on Oahu and the allocation of water from
Wai zhol e Ditch System During the hearing, the Comm ssion
initially sustained an objection to Ankersmit’s qualifications,
allowm ng her to testify nonethel ess about the survey, then struck
her testinony in its entirety, stating that “this particul ar
information is irrelevant.”

W review determ nations of expert qualifications under
t he abuse of discretion standard. See State v. Rodriguez, 67

Haw. 70, 73-74, 679 P.2d 615, 618 (1984). An abuse of discretion

occurs when the decisionnmaker “exceeds the bounds of reason or
di sregards rules or principles of law or practice to the
substantial detrinment of a party.” Bank of Hawaii Vv. Kuni noto,
91 Hawai ‘i 372, 387 984 P.2d 1198, 1213 (1999).

Hawai i Rul es of Evidence (HRE) Rule 702 (1993)

101 KSBE al so alleges a taking of its “ali< rights.” See supra Part
I1'l.H 3. The withdrawal or limtation of del egated sovereign authority,
however, does not amount to a taking of property. See, e.qg., United States ex

rel. Tennessee Valley Auth. v. Powelson, 319 U S. 266, 276 (1943) (hol ding
that the grant of the sovereign power of em nent domain to a private party “is
a mere revocable privilege for which a state cannot be required to make
conmpensation”).
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provides for the qualification of an expert “by know edge, skill,
experience, training, or education.” KSBE proffered Ankersmt as
a “public opinion” expert. Ankersnit testified regarding her
extensive experience in the field of public opinion polling,
spanni ng 23 years and “over 2000” surveys for various private and
gover nment organi zations. The objecting party presented no
specific rebuttal to her qualifications. Based on the record, we
hol d that the Conmm ssion abused its discretion by declining to
qualify Ankersmt as an expert.

W do not believe, however, that the Comm ssion erred
in excluding Ankersmt's testinony as irrelevant. W review
evidentiary rulings concerning adm ssibility based on rel evance
under the right/wong standard. See State v. Staley, 91 Hawai i
275, 281, 982 P.2d 904, 910 (1999). KSBE asserts that the public

opi nion poll was relevant to whether its proposed water use was
“consistent with the public interest,” HRS 8§ 174C-49(a)(4). Even
assum ng the accuracy of Ankersmt’s findings, nothing in the
constitution or Code identifies current public opinion as a

rel evant consideration in the conprehensive, long-termregul atory
process inplenented by the Comm ssion. W agree with the

Comm ssion that a public opinion poll taken at random w thout
regard to the respondents’ background or know edge concerning the
rel evant issues, has no bearing on the Commi ssion’s
constitutionally and statutorily appointed m ssion of
conprehensi ve wat er resource planning and managenent. Cf. Kai ser
Hawaii Kai Dev. Corp. v. Gty & County of Honolulu, 70 Haw. 480,
483-84, 777 P.2d 244, 246-47 (1989) (holding that the zoning

enabling statute evinced | egislative policy against |and use
zoning through the initiative process because “[z]oning by

initiative is inconsistent with the goal of |ong range
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pl anning”). Accordingly, the Comm ssion properly excluded
Ankersmt’s testinony fromconsideration in the hearing.
| . REQUI REMENT TO FUND STUDI ES

Canpbel | Estate, joined by other |eeward parties,
(collectively, the leeward permttees) object to the requirenent
that they contribute to subsequent stream studi es and nonitoring
activities. The relevant part of the Conm ssion’s decision
r eads:

The permttees on whose |ands the water fromthe
Wai ahol e Ditch systemis used shall prepare, or contract
for, a portion of the studies and monitoring activities
resulting fromthis order (see, for exanple, In re: Mono
Lake, Decision 1631, State of California Water Resources
Control Board, 9/20/94, page 211, f18e). Fundi ng shall be
based on the anount of water used and shall be on a pro rata
basis. The Conmi ssion shall establish a commttee to
recommend a reasonabl e anount for the funding, and
coordi nate and set up the mechanism for the collection,
accounting, and distribution of the funds. The comm ttee
shall submt its findings and recommendati ons to the
Comm ssion for approval within eight (8) months fromthe
date the Final [D&0O] is issued.

D&0O at 10.

The leeward permttees maintain that the Code requires
the Commi ssion to fund the studies. The provisions they cite
sinply mandate that the Commi ssion conduct various
i nvestigations, studies, and inventories. They do not conmand
t he Commi ssion to finance these activities on its own, or
prohibit it fromordering appropriate alternative sources of
funding. See HRS §§ 174C-5(1), -31(c), -41(a), -43, -71(1)(E),
71(4) (1993 & Supp. 1999).

HRS § 174C-31(j) mandates that the Comm ssion “shal
condition permts under Part IV of this chapter in such a manner
as to protect instreamflows.” The Code includes nunerous other
references to permt conditions. See HRS § 174C-49(e) (1993)

(stating that all permts shall be subject to the rights of the

168



departnment of Hawaiian hone | ands “whether or not the condition
is explicitly stated in the permt”); HRS § 174C-56 (1993)
(requiring the Commi ssion to conduct a conprehensive study of al
i ssued permts once every twenty years to nonitor conpliance with
permt conditions); HRS 8§ 174C-57(a) (1993) (providing that

“nmodi fication of one aspect or condition of a permt may be
conditioned on the permttee s acceptance of changes in other
aspects of the permt”); HRS 8§ 174C-58(2) (1993) (allow ng the
Comm ssion to suspend or revoke a permt for “any wllful
violation of any condition of the permt”); HRS 8§ 174C 59 (Supp.
1999) (Il ast paragraph) (stating that a transfer that “involves a
change in any condition of the permt . . . is also invalid and
constitutes a ground for revocation”); HRS § 174C-62(f) (1993)
(requiring notice to permttees of any change in permt
conditions due to a declared water shortage). These provisions,
expressly and by obvious inplication, grant the Conm ssion w de-
rangi ng authority to condition water use permts in accordance
with its mandate to protect and regul ate water resources for the
common good. Presunmably, such authority enconpasses the

requi renent that a permttee contribute to studies that wll
assist the Cormission in determning the inpact of the permtted
use on the water source.

The | eeward perm ttees assert, however, that this
condition anmobunts to unconstitutional “regulatory |leveraging” in
violation of the fifth amendnent to the United States
Constitution and article I, section 20 of the Hawai i
Constitution, see supra note 94. As the basis of their claim
they cite Nollan v. California Coastal Conm ssion, 483 U S. 825
(1987), in which the United States Suprene Court invalidated a

buil ding permt condition requiring the dedication of a public
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access easenent, where the condition | acked an “essenti al nexus”
to the purpose of the underlying building regulations. See id.

at 834-37. See also Dolan v. Gty of Tigard, 512 U S. 374 (1994)

(requiring “rough proportionality” between the devel opnent
condition and the inpact of the proposed devel opnent). Nollan
and Dol an, however, dealt with the regulation of fee sinple
interests in real estate under the police power. This case, by
contrast, involves the nmanagenent of usufructuary interests in
water, a state public trust resource to which no individual can
cl ai m exclusive right.? Hence, the | eeward pernmtees’ argued
anal ogy between the instant funding requirenent and the | and
devel opnment exactions invalidated in Nollan and Dolan fails at

the outset. See Sax, Water Law, supra, at 280 (“[Aln owner of a

water right has a | esser property right than the | andowner in
Nollan. . . . The state is not ‘taking’ sonething belonging to
an owner, but is asserting a right it always held as a servitude

burdeni ng owners of water rights.”). 103

102 We need not address the additional question whether and to what
degree Nollan and Dol an extend beyond | and dedications to include nonetary
exactions such as those presently at issue. See, e.g., Clajon Prod. Corp. V.
Petera, 70 F.3d 1566, 1578-79 & n.21 (10th Cir. 1995) (viewi ng Nollan and
Dol an as an extension of the physical takings cases); Garneau v. City of
Seattle, 147 F.3d 802, 812 (9th Cir. 1998) (“Assum ng [Nollan and Dol an] apply
outside the context of physical invasions, a plaintiff must still show in the
first [instance] that government inposition of the exaction would constitute a
taking."”).

103 Even if we were to apply Nollan's “essential nexus” test, the

di sputed funding requirement would readily pass muster. Here, the funding
requi rement directly relates to the public interest in investigating and
protecting instream uses and values. The |eeward permttees’ insistence that

the Conmm ssion must “measure the extent of any proven or anticipated harnt ul
effects of granting the permts” before imposing such a condition m sses the
point; it is precisely because the permttees have received allocations even
while falling short in their burden of proof that the studies are necessary.
The Comm ssion, of course, has yet to determ ne the actual fee rate. W note
in any event, that Nollan and Dol an do not require the level of mathematica
(conti nued. . .)
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The | eeward permttees’ contention that the funding

requi renent constitutes an illegal “tax” is closer to the point,

but simlarly unavailing. See Kentucky River Auth. v. Gty of
Danville, 932 SSW2d 374 (Ky. C. App. 1996), cert. denied, 520
U. S 1186 (1997) (inquiring whether charge assessed by river

authority for water use was an illegal tax or a legitimte user
fee). W acknow edge that, while the Comm ssion has the
authority to condition permts on the paynment of appropriate

fees, it does not have any taxing power. See generally Haw.

Const. art. VIIl, section 3. In State v. Medeiros, 89 Hawai ‘i
361, 973 P.2d 736 (1999), we addressed the question whether a

charge inposed by a governnental entity is a “fee” instead of a
“tax.” We developed therein a three-part test “anal yz[i ng]

whet her the charge (1) applies to the direct beneficiary of a
particul ar service, (2) is allocated directly to defraying the
costs of providing the service, and (3) is reasonably
proportionate to the benefit received.” 1d. at 367, 973 P.2d at
742.

The |l eeward permttees assert that “it is not fair to
require [them to pay for studies which primarily determ ne the
effects of the decision on the general public or the w ndward
users.” In other words, with respect to the first prong of the
Medeiros test, they argue that the studies do not directly
benefit themin a manner “not shared by other nenbers of a
society.” 1d. at 366, 973 P.2d at 741 (quoting National Cable
Television Ass’'n v. United States, 415 U S. 336, 341 (1974)).

The |l eeward permttees fail to acknow edge, however, that the

studies directly relate to their burden of proving that their

103¢ . . conti nued)
preci sion demanded by the | eeward perm ttees.
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uses are “reasonabl e-beneficial” and “consistent with the public
interest,” HRS § 174C-49(a). As previously discussed, the |ack
of any previous conprehensive studies precluded the permttees
from proving, and the Comm ssion fromdeterm ning, the actua
extent to which the diversions would sacrifice public values in
t he wi ndward stream and estuary ecosystem Rather than denying
the permts for insufficient proof, the Comm ssion decided to
grant the permts with the condition that the permttees
contribute to studies ainmed at determning the effect of the
diversions. The studies, therefore, “directly benefit” |eeward
permttees in two ways: not only by hel ping themto marshal
their requisite proof, but also by allow ng them excl usive use of
public resources in the interim despite the present absence of
such proof. The public as a whole, to be sure, will also gain
fromthe studies through enhanced know edge and better inforned
regul ation. Nevertheless, to the extent that the studies grant
the |l eeward permttees benefits not shared by the public at
| arge, perhaps even at the public’s expense, we do not believe it
unfair to require the permttees to provide a reasonable share of
t he costs.

The second prong of the Medeiros test is satisfied
I nsofar as the Comm ssion’ s decision provides that any
contributions by the | eeward permttees will help fund the
studies. As for the |ast prong, we cannot determne at this tine
whet her the funding requirenent is “reasonably proportionate” to
the benefits received by the permttees because the Conm ssion
has not yet settled howit wll calculate the fees charged. The
| eeward permttees protest that “the fees to fund the studies are
not set forth on a schedule and not applied uniformy; rather the

fees are to be inposed on an individual basis w thout any defined
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monetary limt.” Their objections are premature. Certainly, the
Comm ssion’s decision to neasure the fees inposed on a pro rata
basi s according to anount of water used should answer many of

their concerns. Cf. Kentucky River, 932 S.W2d at 377 (uphol ding

fee based on actual use of water in the regulated river basin).
As for the remaining details, the Conm ssion should adequately
address themas it determnes the final fee schedul e based on the
committee’s reconmendati ons and pursuant to the appropriate

deci si onmaki ng procedures. W observe, however, that the term
“reasonably proportionate” describes a | ess exacting standard
than that applicable to | and use exactions. “[We do not demand
preci se equality between the value conferred and fee charged. To

be valid, a fee need only bear a reasonable relationship to the

cost of the services rendered by the agency.” National Cable
Television Ass’'n v. FCC, 554 F.2d 1094, 1108 (D.C. G r. 1976)

(enphasis in original). See also Massachusetts v. United States,
435 U. S. 444, 463 n.19 (1978) (requiring only a “fair

approxi mati on of the cost of benefits supplied”).

In conclusion, the Comm ssion has the general authority
to condition the permts upon conpliance with the instant funding
requi renent, which nore properly falls under the category of a
regul atory fee, rather than a | and devel opnent exaction. Under
the standard applicable to such fees, we hold that, as a general
matter, the funding requirenent does not constitute an ill egal
tax. We reserve final resolution of this question, however,
pendi ng the determ nation of the appropriate fee schedule by the
Conmi ssi on.

J. DOA/DLNR s M SCELLANEQUS OBJECTI ONS

In its proposed decision, the Conm ssion denied DOA s

wat er use permt application seeking 0.75 ngd for the DOA s
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agricultural park “w thout prejudice to reappl[ication] when DOA
can denonstrate that actual use will commence within a reasonabl e
time frane.” D&O at 10. DOA objected, seeking clarification
regardi ng the neaning of “reasonable tinme frane.” The fina
decision affirmed the Commission’s initial ruling wthout the
requested clarification. On appeal, DOA DLNR contends that the
Comm ssion’s failure to clarify its decision was arbitrary and
capri ci ous.

The Comm ssion concluded that “[DOA]’s proposed use of
water for an agricultural park is still in the planning stage and
not yet certain enough to assure actual use within a reasonable
time frane.” COLs at 26. In short, DOA's application was
premature. DOA/ DLNR does not dispute this ruling, but sinply
protests that the lack of clarification “leaves DOA, as well as

ot her prospective [applicants], in great uncertainty” because “no
one will risk making a legal or financial commtnent for an
agricultural venture w thout the assurance that water wll be
available.” DOADLNR fails to explain, however, how nere
clarification as to the proper tinme frame for reapplication wuld
| essen the uncertainty surrounding the ultimte availability of
water. Even if the Conm ssion advi sed DOA when exactly to
reapply, the Conmm ssion would still have to decide at that |ater
date whether the application fulfilled the statutory permt
criteria.

We acknow edge the need for assurances of water
avai lability in the devel opnent planning process. The Code
specifically addresses this need, however, in providing for water
reservations. The Comm ssion did not rule on any reservation
petitions in the instant proceeding, but only decided that it

could not yet issue DOA a water use permt. DOA, again, does not
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chal l enge this determ nation, and we do not deemit erroneous.
Al ong the sane |ines, we cannot say that the Conmm ssion’s deni al
of DOA's request for clarification as to the “reasonable tine
frame” for reapplication was arbitrary and capri ci ous.

DOA/ DLNR al so contests the Comm ssion’s decision to set
aside 1.58 ngd as a “proposed agricultural reservation,” pending
confirmation pursuant to the rul emaki ng procedures nmandated by
t he Code, see HRS § 174C-49(d) (1993); supra note 3. According
to DOA/ DLNR, the Conmi ssion |acks the authority to designate a
speci fied amount of water as a proposed reservation.

DOA/ DLNR s obj ection is unfounded. The proposed
reservation, as its nane suggests, nerely offers a suggested
anount, contingent on proper approval through rul emaki ng. The
Comm ssion is not bound by this proposal. 1In this case, even as
it ruled on the water use permt applications and petitions to
anmend the interimstandard for wi ndward streans, the Conm ssion
could anticipate the need to address the already pending
petitions for reservations. By earnmarking an estimted anount of
wat er required in the subsequent proceedings, the Conm ssion
provi ded specific notice of its proposal for further diversions

for agricultural use in the near future. See generally HRS § 91-

3(1) (requiring the agency, prior to the hearing, to nmake
avai |l abl e the proposed rule to be adopted). No error resulted
from such action

K. THE A TY' S M SCELLANEQUS OBJECTI ONS

The City takes issue with the discussion in the
Comm ssion’s final decision concerning the Gity's future water
needs. The City first alleges that the Conm ssion erroneously
foreclosed the Gty fromusing Waizhole Ditch water in the future

where “no notice was given that the Cty' s future use . . . would
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be considered and [the Comm ssion] expressly precluded the City
from presenting evidence on that issue.” To begin, the Gty does
not nention or contest the Comm ssion’s denial of the Cty’s
petition for a water reservation on grounds of untineliness. The
City, noreover, fails to point to a single adverse evidentiary
ruling by the Conmi ssion. The Comm ssion, in fact, granted the
City anple opportunity during the hearing to present evidence on
its future water demands. 1%

In any event, the City overstates the Commi ssion’s
ruling. The portion of the decision contested by the City reads
as foll ows:

At least for the near term water quantities in excess of
the amended interiminstream fl ow standard and subject to
the conditions affecting supplenmental flows are available at
the present time to satisfy water use permt applicants for
those existing and future offstream uses identified in the
[deci sion] .

This determ nation does not mean that the [City]’'s
projected growth demands can be satisfied from Wai[&]hole
Ditch water; rather the [City]'s projected needs will
require even greater analysis. The evidence presented in
this case indicates that by the year 2020, water demand for
Oahu’'s projected growth (an additional 90 mgd) will exceed
the island s estimated remai ni ng ground water supply (76
mgd) by at | east 14 ngd.

COLs at 23 (enphases added). Contrary to the City’ s reading,
this discussion suggests no prospective bar to the Gty s use of
Wai zhole Ditch water. Rather, it sinply states the inescapable
reality that, in times of scarcity and conpetition, no one, be it
the City or any other potential user, can expect to denmand water
in such quantities and fromsuch sources as it sees fit.

The City apparently rejects even this latter

proposi ti on, however, inasnmuch as it al so opposes the requirenent

104 The City also argues that the Conmi ssion failed to consider the
econom c i nmpact of stream restoration on potential municipal water uses.
Not hing in the record or the Comm ssion’s decision substantiates this claim
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that it “prioritize” its future demands. The rel evant portion of
t he Comm ssion’s decision states:

As conpetition for water resources increases, the
anal ysis of both the public interest and of reasonabl eness
must become both nore rigorous and affirmative. The
counties will be required to articulate their | and use
priorities with greater specificity. For exanple, even at
the present time, there is nore |and zoned for various uses
than avail able water to supply those proposed uses. Thus,
it is not sufficient to merely conclude that a particular
parcel of land is properly zoned and that the use is
“beneficial.” That m niml conclusion may be inadequate to
resol ve situations in which conpetitive demand exceeds
supply. Furt her analysis of public interest criteria
relevant to water (e.g., conservation, alternative uses,
compar ative public costs and benefits) will be needed

Id. at 25 (enphasis added). Another portion of the decision
states:

The Conmi ssion concludes that all of the proposed
wat er use permt applicants have or propose uses that are
“consistent with county | and use plans and policies” except
[ KSBE] as noted above. \While these applications are al
“consistent” with such | and use plans and policies, the |ack
of priority anmong the county plans and policies only
provides a m nimal standard by which to judge applications.

Id. at 27 (enphasis added).

The City asserts that requiring the counties to
designate priorities anong proposed uses usurps their |and use
pl anni ng and zoning authority. The Water Code expressly reserves
the counties’ authority with respect to |and use planning and
policy. The Code’'s “declaration of policy” states: “The state
wat er code shall be liberally interpreted and applied in a manner
whi ch confornms with intentions and plans of the counties in terns
of land use planning,” HRS 8§ 174C-2(e). HRS § 174C-4 (1993)
further provides: “Nothing in this chapter to the contrary shal
restrict the planning or zoning power of any county under [ HRS]
chapter 46.” See also HRS § 46-4(a) (1993) (stating that the

counties’ powers “shall be liberally construed in favor of the
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county exercising thent).

The City nonetheless fails to explain how any aspect of
the Commi ssion’s decision actually interfered with the Gity’'s
pl anni ng function. Insofar as the City fornulated its present
pl ans while OSCo was still using Wai zhole Ditch water, it can
hardly claimthat the plans depend on the availability of this
water. More fundanentally, we reject the Gty s suggestion that
the Conm ssion will illegally “restrict” the Gty s |and use
pl anni ng authority unless it accedes to any and all of the Cty’'s
wat er demands. Such an expansive view of the counties’ powers
runs headlong into the express constitutional and statutory
designation of the Conm ssion as the final authority over matters
of water use planning and regulation. See Haw. Const. art. |, 8§
7; HRS § 174C 7(a).

In alleging that the Comm ssion inposed a “directive”
to prioritize uses on the counties, the Cty m sapprehends the
Comm ssion’s position. The Comm ssion has consistently
acknow edged on appeal that it has neither the authority nor the
inclination to force any such action by the City and that its
di scussion of priorities “is, in fact, a request for [the Cty’ s]
hel p.” As the Comm ssion observed in its decision, the existing
water supply is already insufficient to accommodate the | and uses
pl anned and zoned by the City. Thus, whether the City accepts it
or not, this shortfall will conpel the Comri ssion to prioritize
anong proposed uses in naking ultinmate choi ces anong them
I ndeed, the City itself nust, as a matter of sound pl anni ng
policy, actively develop integrated water use plans addressing
the contingencies arising fromthe limtations in supply, see,

e.qg., HRS 8§ 174C-31(d). Such a process, if properly undertaken,
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will necessarily entail prioritizing anong conpeting uses. ! The
City' s objections, therefore, not only contradict the Code, but
al so disregard the need for priorities in managi ng any scarce
resource. See, e.qg., HRS 88 174C-54 (conpeting applications);
HRS § 174C-62(a) (1993) (requiring Conm ssion to formul ate plan
for periods of water shortage, including a systemof permt
cl assification). 10

The Code contenpl ates coordi nation, rather than
conflict, between the Conm ssion and the counties. HRS § 174C
49(a) (6), for exanple, requires that water use permts issued by
t he Conmi ssion be “consistent with county | and use plans and

policies,” ensuring consistency between water and | and uses.

105 The Conmi ssion’s decision includes an excellent description of this
pl anni ng process:

The Conmi ssion believes that an integrated water
resource plan nust be devel oped in order to prepare for
Oahu’s water future. This plan nmust address how we wil
meet water demand given our dwi ndling supply and must
prioritize conpeting demands. The plan would construct
various planning scenarios to help decision-nmakers
incorporate uncertainties, environmental externalities, and
community needs into decision-mking. The scenarios would
assess ranges of popul ation projections and commensur ate
wat er demands. An integrated water resource plan
encompasses the concept of |east-cost planning and considers
all types of resources equally: new supply, conservation,
recl ai med water, alternative rate structures, as well as
ot her demand managenent methods. The planning process would
assess and bal ance conpeti ng needs such as urban,
agricultural, appurtenant rights, traditional and customary
gathering rights, Hawaiian Home Lands rights, and stream
protection, and set priorities for allocation decisions.

D&O at 2.
106 The City wrongly alleges that the Conmi ssion seeks to institute a

system of “fixed priorities” between uses contrary to the public trust and the
Code. The Conmm ssion does not demand a rigid hierarchy of uses applicable in

any situation, but nerely acknow edges that, in future cases involving the
Wai ahole Ditch System it will be required to deny certain uses in favor of
others and, thus, will need to prioritize amng proposed uses.
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Both the water use planning and i nstream use protection
provi si ons mandat e cooperation between the Comm ssion and the
counties. See HRS § 174C-31(d) (“the conm ssion in coordination
with the counties . . . shall fornulate an integrated coordi nated
program for the protection, conservation, and managenment of the
waters in each county”); HRS § 174C-71 (“In carrying out this
part, the comm ssion shall cooperate with . . . the county
governments and any of their agencies.”). The objectives of the
Conmi ssion and the counties will not always converge. To the
extent that their respective functions and duties permt,
however, the Comm ssion and counties should be seeking commobn
ground. In this regard, we agree with the Comm ssion that its
prioritizing requirenent is not a threat to the Cty' s authority,
but, rather, is a call for cooperation and nutual accommobdati on
in keeping with the spirit of the Code. So understood, the
City's allegation of error |acks nerit.

IV. CONCLUSION
In the introduction to its decision and order, the

Comm ssion projected that, “by the year 2020, water demand for
projected growh of Gahu will exceed the remai ni ng ground-wat er
resources on the island.” |1d. at 1. This forecast underscores
t he urgent need for planning and preparation by the Comm ssion
and the counties before nore serious conplications develop. The
constitutional framers and the | egislature designed the

Comm ssion as an instrunment for judicious planning and

regul ation, rather than crisis nanagenent. % The Conm ssion’s

107 See, e.g., Stand. Comm Rep. No. 77, in 1 Proceedings, at 688 (“[The
public trust] concept inplies not only the power to protect the resources but
the responsibility to do so | ong before any crisis develops.”); Stand. Comm
Rep. No. 348, in 1987 House Journal, at 1262-63 (“[Y]our Commttee is of the

(continued...)
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decision reflects the considerable tinme and attention it devoted
to this case; we commend its efforts. But nuch nore work lies in
the critical years ahead if the Conmssion is to realize its
constitutionally and statutorily mandated purpose.

We have rendered our decision with utnost care,
bal anci ng due deference to the Conm ssion’s judgnment with a | evel
of scrutiny necessitated by the ultinmate inportance of these
matters to the present and future generations of our state. For
the reasons stated in this opinion, we vacate in part the
Comm ssion’ s deci sion and remand for additional findings and
conclusions, wth further hearings if necessary, consistent with
this opinion, regarding the followng: 1) the designation of an
interiminstreamflow standard for wi ndward streans based on the
best information available, as well as the specific apportionnment
of any flows allocated or otherw se rel eased to the w ndward
streans, see supra Part 111.D.3; 2) the nerits of the petition to
anend the interimstandard for Wii kane Stream see supra Part
I11.D.4; 3) the actual need for 2,500 gallons per acre per day
over all acres in diversified agriculture, see supra Part
I11.F.2;, 4) the actual needs of Field Nos. 146 and 166 (1C

Seeds), see supra Part Ill.F.3.a., and Field Nos. 115, 116, 145,
and 161 (Gentry and Cozzens), see supra Part 1I1l1.F.3.b; 5) the
practicability of Canpbell and PM using alternative ground water
sources, see supra Parts Ill1.F.3.c &I1l11.F.4.d; 6) practicable
measures to mtigate the inpact of variable offstream demand on
the streams, see supra Part III.F. 5 and 7) the nerits of the

07(. . continued)

opi nion that the water code should serve as a tool and an incentive for
pl anning the wise use of Hawaii’s water resources, rather than as a water
crisis and shortage management mechanism ”).
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permt application for ditch “system| osses,” see supra Part
I11.G W affirmall other aspects of the Conm ssion’ s deci sion

not ot herw se addressed in this opinion.?

108 The di ssent proposes a revolutionary theory of the public trust
doctrine, in which the trust amounts to nothing nmore than what the present
maj ority says it is, or in other words, “the sum of conmpeting social and
econom c interests of the individuals that compose the public.” Dissent at
16. While this view may suit the purposes of the dissent, it finds no basis
in law. The dissent can cite no precedent applying the public trust doctrine
in the expansive manner that it advocates (the Washington cases cited
proceeded fromthe prem se that the doctrine did not apply; Washington courts
have recogni zed the doctrine as a substantive protection where applicable

see, e.9g., Camniti, supra; Weden, supra). The reason undoubtedly lies in the
obvious reality that such an interpretation would render the public trust
meani ngl ess -- a result that the dissent seens all too ready to embrace

not wi t hst andi ng the rich common | aw heritage in this jurisdiction and others
recogni zing the public trust as a concrete guarantee of public rights and the
mani fest intent of the framers of our constitution to adopt the basic
under st andi ng of the trust, where “disposition and use of these resources
[are] done with procedural fairness, for purposes that are justifiable and
with results that are consistent with the protection and perpetuation of the
resource.” Debates, in 2 Proceedings, at 866-67

Equal |y astonishing is the dissent’s attenmpt to conformthe Code to its
views. The dissent can accuse us of “rewriting the Code” only because it
ignores so many of the Code’s express provisions. See, e.g., HRS 8 174C-2
(condition that “adequate provision shall be made” for various protective
purposes); HRS § 174C-5(3) (mandating the establishment of an instream flow
programto protect, enhance, and reestablish, where practicable, beneficial
instream uses); HRS § 174C-71 (|l ast paragraph) (“[t]he conm ssion
shall implement its instream fl ow standards when di sposing water”); HRS
§ 174C-31(j) (“[t]lhe comm ssion shall condition permits . . . in such a manner
as to protect instream fl ows and sustainable yields”); HRS § 174C-31(d)
(requiring the conpletion of the “water resource protection plan” before the
adoption of the “water use and devel opment plans”); HRS § 174C-31(k)
(mandating “careful consideration” of various protective purposes and all owi ng

the Com ssion to prohibit other uses inconsistent with these purposes). I f,
as the dissent maintains, public instream uses receive no different treatment
t han ot her uses, then presumably the inchoate public, including generations

yet unborn, should be required to advocate and prove its water needs in
applying for water use permts. As the Code abundantly denonstrates, the
|l egi slature did not create such a system The dissent insists that “the
State” or “the people,” i.e., the legislature, should determ ne water |aw and
policy. See Dissent at 14-15. W generally share this sentiment, but, unlike
the dissent, we duly follow it

The di ssent voices concern regardi ng our water future lying in the hands
of “six persons, or in this case, the four persons who conposed the
Commi ssion.” See id. at 15. Ironically, after nullifying the protections of
the public trust and dismantling the regul atory framework established by the
| egi sl ature, the dissent would | eave the people of this state with nothing but

(continued...)
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an agency unchecked in its discretion and a regulatory “free-for-all” guided
by the mere rem nder of the necessity of “balancing,” see id. at 4-5.

The dissent’s objections to the permt applicant’s burden of proof prove
our point, nanmely, that the legislature intended the Conm ssion to
investigate, plan, and provide for instream flows as soon as possible. That
mandat e remai ni ng yet unfulfilled, we have recognized that the Conmm ssion’s
interimtask entails the balancing of risks and the inplementation of the Code
based on the best information available. See supra Part I11.E. W do not, as
the dissent alleges, inmpose an insurnountable burden on permt applicants in
the interim but neither do we allow applicants to disregard their burden of
justifying their uses to the extent that circunmstances all ow.

Finally, in its repeated protests against “priorities” among uses, the
di ssent largely rails against a “straw man” of its own invention. Contrary to
the Conmm ssion’s designation of a categorical preference in favor of resource
protection, we do not establish any “priorities” as that notion is comonly
understood in water |aw and has been previously eschewed by the |egislature
Rat her, we sinmply reaffirmthe basic, nmodest principle that use of the
preci ous water resources of our state nmust ultimately proceed with due regard
for certain enduring public rights. This principle runs as a common thread
t hrough the constitution, Code, and common | aw of our state. Inattention to
this principle may have brought short-term convenience to some in the past.

But the constitutional framers and |egislature understood, and others
concerned about the proper functioning of our democratic system and the
continued vitality of our island environment and conmmunity may al so
appreciate, that we can ill-afford to continue down this garden path this |ate
in the day.
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