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RY AN, Justice

11 Under Arizona’s UniformgFraudul ent Transfer Act (“UFTA"),
atransfer “is fraudulent as to a creditor whose cl ai marose before
the transfer” if, as a result of the transfer, the debtor becones
i nsol vent and the transfer was not made i n exchange for “reasonably
equi valent value.” Ariz. Rev. Stat. (“A R S.”) 8§ 44-1005 (1994).
The central issue in this case is whether an unknown, unasserted,
and presumably tinme-barred claimrendered a partnership insolvent
when the partnership transferred its assets. W hold that such a
clai mnust be disregarded if found to be tinme-barred at the tinme of
the transfer. Because the parties dispute whether the claimhere
was time-barred when the transfer occurred, we vacate the court of
appeals’ opinion and remand to the trial court for further
pr oceedi ngs.

. BACKGROUND
12 Suncrest Villa Associates Limted Partnership was forned
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in 1983, apparently for the purpose of investing in an apartnent
conpl ex. Suncrest was funded with capital contributions fromits
general and limted partners. Cifton Investnment Conpany and
Rodger J. Cifton were Suncrest’s general partners and Defendants-
Appel | ees were Suncrest’s limted partners.

13 In 1989, Plaintiff-Appellant Hullett purchased an
apartnent conplex from Suncrest for $1.375 nmillion, with a cash
paynment of $250,000 and a promissory note for $1.125 nmillion,
secured by a deed of trust. Hul l ett encountered financi al
difficulties and was unable to nmake paynents on the apartnent
conplex. In April 1994, Suncrest’s trustee recorded a notice of
trustee’s sale of the conplex. Hullett sold the conplex in October
1994 to a “distress buyer” and Suncrest accepted a discounted
payoff of Hullett’s note.

14 Under the original I|imted partnership agreenent,
Suncrest was forced to dissol ve upon accepting payoff of Hullett’s
not e. The agreenent stated that the partnership would end when
“all of the loans funded by [Suncrest were] repaid or otherw se
di sposed of and all other assets converted to cash.” Suncrest
distributed its assets to the general and limted partners and was
deened di ssol ved as of Cctober 25, 1994.

15 I n Decenber 1995, Hullett sued Suncrest and its general
partner, Cifton, for negligent m srepresentation arising out of

the 1989 sale of the apartnent conplex to Hullett. The alleged



m srepresentation concerned the apartnent conplex’s operating
expenses and incone. Hul lett did not nanme Suncrest’s limted
partners as defendants in the suit. Neither Suncrest nor Cifton
filed an answer, and in Novenber 1996 the trial court entered a
$500, 000 default judgnent in favor of Hullett agai nst Suncrest and
Cifton, jointly and severally. Hullett was unable to collect the
j udgnent because both Suncrest and difton were insolvent.

16 In Cctober 1998, Hullett sued Suncrest’s limted partners
for fraudulent transfer. Hullett alleged that at the tinme of the
di stribution of assets, Suncrest knew of Hullett’s clains against
it. He also asserted that Suncrest was either insolvent at the
time of the distribution or that the distribution rendered Suncrest
insolvent. He therefore alleged that the transfer of Suncrest’s
assets was fraudulent. Hullett sought judgnent against thelimted
partners in the anount each received in the distribution up to the
defaul t judgnent anount.

17 The trial court granted summary judgnent in favor of
Suncrest, reasoning that “[t]he transferred distribution was in
exchange for the partnership’s |l egal obligation to return capital
and profit.” The court found no evidence that the limted partners
“had any intent, actual or constructive, to defraud, hinder or
del ay any creditor,” no evidence of bad faith, and no evi dence t hat
Suncrest was insolvent at the tinme of the distribution. The trial

court also found that Suncrest “had no outstanding liabilities and



no notice of any clains or debts at the tine of distribution,” and
that Hullett did not raise his claimuntil fourteen nonths after
t he di ssol ution.
18 The court of appeals reversed, finding that a cl ai mdoes
not have to be asserted before a |imted partnership dissolves to
render it insolvent at dissolution. Hullett v. Cousin, 201 Ariz.
119, 123, ¢ 11, 32 P.3d 44, 48 (App. 2001). The court also
concluded that Ilimted partnership capital contributions are
assets, not debts, and that their distribution at Suncrest’s
di ssol ution was fraudul ent because it caused the liabilities of the
partnership to exceed the value of its assets. 1d. at 123, § 15,
32 P.3d at 48. Additionally, the court reasoned that the
di stributions were undi sput edly nade wi t hout receiving a reasonably
equi val ent value in exchange, which rendered Suncrest insolvent.
Id. at 124, 9§ 17, 32 P.3d at 49. The court remanded with
directions that the trial court enter summary judgnent in favor of
Hullett. I1d. at 124, Y 17-18, 32 P.3d at 49.
19 W granted review to exam ne whether an unknown and
presumably tinme-barred claimnmust be considered in determning if
a partnership was insolvent when it transferred its assets to its
limted partners.

1. DI SCUSSI ON
110 The dispute here is essentially this. The limted

partners contend that an unknown and presumably tine-barred cl aim



shoul d not be consi dered i n determ ni ng whet her the partnership was
insolvent on the date of its dissolution. In contrast, Hullett
contends that even unasserted and wholly unknown clains are
consi dered i n determ ni ng whet her a transfer rendered a partnership
i nsol vent . Because this is largely an issue of statutory
interpretation, our reviewis de novo. See Cannon School Dist. No.
50 v. WE. S. Const. Co., 177 Ariz. 526, 529, 869 P.2d 500, 503
(1994).
A

11 Arizona enacted the Uniform Fraudul ent Transfer Act in
1990. 1990 Ariz. Sess. Laws, ch. 17, 88 1-2. Arizona’'s version of
t he UFTA was based upon the uni formact pronul gated by the Nati onal
Conference of Conm ssioners on Uniform State Laws in 1984. See
Unif. Fraudul ent Transfer Act, 7A U L. A 267 (1999). The UFTA
replaced Arizona’s Uniform Fraudul ent Conveyance Act (“UFCA"),

whi ch had been on the books since 1919.! See 1919 Ariz. Sess.

! The UFCA, in turn, replaced earlier |egislation pertaining
to fraudul ent conveyances. See Rev. Stat. Ariz. CGvil Code 88
3272-82 (1913); Rev. Stat. Ariz. 88 2696-2708 (1901); Rev. Stat.
Ariz. 88 2030-38 (1887); Howell Code, ch. XXXVI, 88§ 1-26 (1864).
The origins of such |egislation been traced as foll ows:

[ T] he Statute of 13 Elizabeth, . . . invalidated
“covinous and fraudul ent” transfers designed “to del ay,
hi nder or defraud creditors and others.” 13 Eliz., ch.
5 (1570). English courts soon devel oped the doctrine
of “badges of fraud”: proof by a creditor of certain
objective facts (for exanple, a transfer to a cl ose
relative, a secret transfer, a transfer of title

wi t hout transfer of possession, or grossly inadequate
consideration) would raise a rebuttable presunption of
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Laws, ch. 131, 88 1-14. Like the UFCA, the UFTA's purpose is to
protect «creditors. See Prefatory Note to Unif. Fraudul ent
Conveyance Act, 7A U L.A 2 (1999). The UFTA is set forth in
A.R S. sections 44-1001 to -1010.

112 Under the UFTA, fraudul ent transfers are subdivided into
two categories: actually fraudulent transfers, A R S. section 44-
1004(A) (1), and constructively fraudulent transfers, A RS.
sections 44-1004(A) (2) and 44-1005. Only AR S. section 44-10051is
at issue here.?

113 Under A.R S. section 44-1005, constructive fraud occurs
when an exchange | acks reasonably equi val ent val ue and “t he debt or
was insolvent at that tine or the debtor becane insolvent as a
result of the transfer.” No proof of intent is required to
mai ntai n a fraudul ent transfer action under A.R S. section 44-1005.
Nor is a good faith defense available to a debtor in a fraudul ent

transfer action brought under this section. See ARS § 44-

actual fraudulent intent. See Twne's Case, 3 Coke Rep.
80b, 76 Eng. Rep. 809 (K. B. 1601); O Bunp, Fraudul ent
Conveyances: A Treatise upon Conveyances Made by
Debtors to Defraud Creditors 31-60 (3d ed. 1882).

BFP v. Resolution Trust Corp., 511 U S. 531, 540-41 (1994).

2 The limted partners argue that Hullett’s fraudul ent
transfer action was brought only under A R S. section 44-
1004(A) (1), which requires proof of an “actual intent to .
defraud any creditor of the debtor.” And because there is no
evi dence of actual intent to defraud, the trial court’s ruling
nmust be affirnmed. However, we agree with the court of appeals’
inplied finding that Hullett’s conpl aint adequately alleged a
fraudul ent transfer under AR S. section 44-1005.
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1008(A); Inre Viscount Air Servs., Inc., 232 B.R 416, 445 (Bankr.
D. Ariz. 1998) (finding good faith defense inapplicable to AR S.
section 44-1005).

114 A “transfer” is defined as “every node, direct or
indirect, absolute or conditional, voluntary or involuntary, of
di sposing of or parting with an asset or an interest in an asset.”
A RS 8 44-1001(9). The definition thus includes the distribution
of assets at dissolution of a partnership.

115 “I'nsol vency” is defined at AR S. section 44-1002. Under
that section, a partnership is insolvent “if the sum of the
partnership’s debts is greater than the aggregate, at a fair
val uation, of all of [its] assets and the sumof the excess of the
val ue of each general partner’s nonpartnership assets over the
partner’s nonpartnership debts.” A R S. 8§ 44-1002(C).

116 The UFTA defines “debt” as “liability on a claim”
A RS 8§ 44-1001(4). A *“clainmf is defined as “a right to paynent,
whether or not the right is reduced to judgnent, |iquidated,
unliqui dated, fixed, contingent, matured, unmatured, disputed,
undi sputed, legal, equitable, secured or unsecured.” A R S. § 44-
1001(2). By the plain |anguage of its definition, a claimneed not
be reduced to a judgnent, nor need it be asserted to qualify it as
“right to paynent.”

117 The I|imted partners first argue that the rule

establi shed by the court of appeal s--that a claimdoes not have to



be asserted to be considered in a solvency determnation--would
mean that “limted partners would find thenselves indefinitely
bound to an inactive entity, with no neans to protect thenselves
fromthe possibility of future suit.” Thus they contend that a
di stribution of assets when there is no notice of a claimis proper
under the UFTA Hul lett, on the other hand, argues that “even
contingent clains that are unasserted and even whol | y unknown .

are considered under the UFTA "3 If they were not, |limted
partnerships would beconme “preferred vehicles for defrauding
creditors.”

118 Both sides overstate the issue. The |imted partners
woul d not be indefinitely bound to an inactive entity. An action
under AR S. section 44-1005 is barred if not brought within “four
years after the transfer was made.” A R S. 8§ 44-1009(2). Also, a
claimthat forns the basis of the fraudulent transfer allegation
brought under AR S. section 44-1005 need not necessarily be known.
O herwise, there would be no need for that section, because

transfers made when a claimis known or asserted would potentially

3 The parties assert at various points that the negligent
m srepresentation claimhere was contingent. Contingent clains
are considered in a solvency analysis only if there is a
| i kel i hood, as of the date solvency is being neasured, that the
contingency wll occur. See, e.g., Inre Martin, 145 B.R 933,
949 (Bankr. N.D. IIl. 1992). However, the underlying negligent
m srepresentation claimis not a contingent claim A contingent
claimis one “that has not yet accrued and is dependent on sone
future event that may never happen.” Black’s Law Dictionary 241
(7th ed. 1999). Hullett’s claimundisputedly had accrued. The
parties dispute, however, when that claimaccrued.
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be actual fraudulent transfers under A R S. section 44-1004(A)(1).
119 Nevert hel ess, under the UFTA, the clai mupon which the
fraudul ent transfer action is based nust be a valid claim Thus,
the core question here is whether Hullett’s m srepresentati on cl aim
constituted a “right to paynent” or a “clainmf for UFTA sol vency
pur poses al t hough the cl ai mwas unknown and presunably tinme-barred
when the partnership dissol ved.

120 Because this is a matter of first inpression for Arizona,
we | ook to cases fromother jurisdictions having simlar statutes.
For exanpl e, the Bankruptcy Code uses the sanme constructive fraud
| anguage as that found in Arizona’s version of the UFTA. Conpare
11 U.S.C. § 548(a)(1)(B)(ii) (1) (Supp. 2002) with A R S. § 44-1005.
The Bankruptcy Code and the Uni formLaws Annotated’ s version of the
Uni form Fraudul ent Conveyance Act also define the key terns

“insolvent,” “debt,” and “clainf simlarly. Conpare 11 U . S.C. 8
101(32)(B) (1997) (defining insolvent), 8 101(12) (defining debt),
8§ 101(5)(A) (defining clain) and Unif. Fraudul ent Conveyance Act 88§
1-2, 7TAU. L. A 6, 22-23 (1999) with A R S. §8§ 44-1002(C), -1001(4),
- 1001(2). Thus, we consider relevant bankruptcy and UFCA cases
that address the definitions relevant to this case.

121 Two principles informour answer to the core question.
First, to set aside a transfer as fraudul ent, there nust have been

a valid claim at the tine of the transfer, neaning a right to

payment. A R S. 8§ 44-1001(2); see Cohen v. De la Cruz, 523 U. S
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213, 218 (1998) (defining “right to paynent” as “nothing nore nor
| ess than an enforceable obligation”) (citation omtted). Second,
whet her a cl ai mrendered the partnership insolvent is determ ned as
of the date of the transfer, or in this case, the date the
partnership dissolved. A R S. 8 44-1005; see also First Nat. Bank
v. Frescoln Farnms, Ltd., 430 N.W2d 432, 437 (lowa 1988) (“Sol vency
nmust be determ ned as of the tine the alleged fraudul ent transfer
took place.”) (citation omtted).

122 The UFTA' s definition of claimis unquestionably broadly
worded. See AR S. § 44-1001(2). As such, it includes unknown and
unasserted cl ai ns. In re WR Gace & Co., 281 B.R 852, 862
(Bankr. D. Del. 2002) (“This expansive | anguage [defining a claim
must negate any residual inference that a right to paynent nust be
known and asserted to be a claim”). But while the UFTA defines a
claim broadly, such a claim nust be an enforceable obligation

See, e.g., Jahner v. Jacob, 515 N.W2d 183, 185 (N.D. 1994). As

noted by the court in Jahner, this requirenent has a |ong
history.” 1d. The rationale is that the UFTAis renedial; it does
not create new clains. Cark v. Rossow, 134 Ariz. 490, 491, 657
P.2d 903, 904 (App. 1982) (“The fraudul ent conveyance act, A R S
8 44-1001, et seq., does not create a newclaim |If a claimdoes
not exist there is no renedy.”) (citations omtted). Accordingly,

a claimthat is tinme-barred is not a “right to paynent.” Jahner,

515 N W2d at 185; see also State of Rio De Janeiro v. E.H Rollins
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& Sons, Inc., 87 N E 2d 299, 300 (N.Y. 1949); Rem ngton-Rand, Inc.
v. Enory University, 196 S.E. 58, 59 (Ga. 1938).

123 The limted partners contend that because Hullett’s
negligent msrepresentation claim was based upon actions that
occurred in 1989, it was tine-barred when t he partnership di ssol ved
in 1994, The statute of limtations for a negligent
m srepresentation claimis tw years. A RS 8§ 12-542 (1992).
Consequently, onits face, Hullett’s fraudul ent transfer actionis
based on a tine-barred claim and thus Hullett did not have a valid
right to paynent when the partnership dissol ved.

124 Hul | ett makes two argunents against thelimted partners’
contention that his msrepresentation action was barred by the
statute of limtations. First, he argues that the limted partners
raised the issue for the first time in their petition for review
Second, he argues that the limted partners are attenpting to
collaterally attack his original default judgnment. W reject both
argunents. We reject the first argunent because in the court of
appeals the limted partners argued that Hullett had no right to
paynment because he did not have a valid claim They argued in
their answering brief that “a right to paynent under a cl ai mnmay be
lost if not tinmely asserted,” and that “had the [ m srepresentati on]
cl ai m been brought against themoriginally,” they would have been
entitled to raise defenses such as the statute of limtations.

Therefore, the record reflects that the limted partners are not

12



raising a newissue in this court.

125 W reject the second argunent because solvency is
determned at the time of the transfer, not at sonme later tine.
A.R'S. § 44-1005; In re Martin, 145 B.R 933, 949 (Bankr. N.D
[1l1. 1992) (holding that in determ ning whether a debtor was
insolvent at tine of the conveyances, liability for conpensatory
damages arose when debtor commtted torts of fraud and conversi on,
so such liabilities would be considered, even though damages had
not been awarded).

126 Nonet hel ess, Hullett contends that the default judgnent
“operates as an adjudication upon the nerits of all well-pleaded
facts.” And because his original conplaint agai nst the partnership
al l eged that he did not “di scover” the negligent m srepresentation
until January 1994, the limted partners “are attenpting an
inperm ssible collateral attack on [his] original judgnent.”

127 Al t hough couched by Hullett as a coll ateral attack on the
judgnent, we view Hullett’s argunent as the offensive use of
col | ateral estoppel. Garcia v. Ceneral Mtors Corp., 195 Ariz.
510, 514 n. 2, 71 8, 990 P.2d 1069, 1073 n.2 (App. 1999). Coll ateral
estoppel, or issue preclusion, applies when an issue was actually
litigated in a previous proceeding, there was a full and fair
opportunity to litigate the issue, resolution of the issue was
essential to the decision, a valid and final decision on the nerits

was entered, and there is common identity of parties. See Collins
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v. Mller & MIler, Ltd., 189 Ariz. 387, 397, 943 P.2d 747, 757

(App. 1996).

128 W find it wunnecessary to decide whether collateral
estoppel applies here. For even in cases in which the techni cal
requi renents for the application of collateral estoppel are net,
courts do not preclude issues when special circunstances exist.
See Ferris v. Hawkins, 135 Ariz. 329, 331, 660 P.2d 1256, 1258
(App. 1983) (“Principles of issue preclusion should not be applied,
however, where ‘there is sone overriding consideration of fairness

toalitigant, which the circunstances of the particul ar case woul d

dictate.””) (quoting DO Oio v. Cty of Scottsdale, 2 Ariz. App.

329, 332, 408 P.2d 849, 852 (1965)). The Restatenent of the Law of
Judgnents |lists exceptions to the general rule of issue preclusion
even though an issue may have been “actually litigated and
determ ned by a valid and final judgnment”:

There is a clear and convincing need for a new
determ nation of the issue (a) because of the potenti al
adverse inpact of the determnation on the public
interest or the interests of persons not thenselves
parties in the initial action, (b) because it was not
sufficiently foreseeable at the tine of the initial
action that the issue would arise in the context of a
subsequent action, or (c) because the party sought to be
precluded, as aresult of the conduct of his adversary or
ot her special circunstances, did not have an adequate
opportunity or incentive to obtain a full and fair
adjudication in the initial action.

Rest at enent (Second) Judgnents 8 28(5) (1982).
129 We concl ude that the special circunstances of this case
did not provide the limted partners “an adequate opportunity
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to obtain a full and fair adjudication in the initial action.”
| d. The limted partners never had an opportunity to raise a
statute of limtations def ense agai nst t he negl i gent
m srepresentation claim And because the general partner and the
partnership defaulted, it would be inequitable to bind the limted
partners to the default judgnent, at least with respect to the
statute of limtations issue.* Therefore, we hold the linmted
partners are not estopped from challenging the validity of the
initial claimon the basis that it was tinme-barred at the tine of
the transfer.
130 Because of the procedural posture of this case, there has
been no discovery on the issue of when Hullett’s negligent
m srepresentation claim accrued. Accordingly, we remand to the
trial court for further proceedings on this issue. See Walk v.
Ring, 202 Ariz. 310, 318, T 30, 44 P.3d 990, 998 (2002) (finding
that determ nati on of when cause of action accrues is ordinarily a
guestion of fact).

B.
131 The limted partners also argue that even if Hullett’'s
claim was valid, the transfer at dissolution was for value, and
thus it was not fraudulent wunder A R S. section 44-1005.

Constructive fraud under A RS section 44-1005 requires both

4 The limted partners do not otherw se challenge the
default judgnent’'s finding of liability or damages.
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i nsol vency and a transfer not for value. The court of appeals
concl uded that Suncrest’s distributionto the [imted partners was
not a “transfer for value” under A R S. section 44-1003(A).°
Hul lett, 201 Ariz. at 123, T 14, 32 P.3d at 48. As pointed out by
the court of appeals, distribution of a limted partner’s capital
contribution is the return of an asset, not satisfaction of an
ant ecedent debt. I1d. at 123, 15, 32 P.3d at 48; see also In re
Ri ver si de- Li nden I nvestnent Co., 925 F.2d 320, 323 & n.1 (9th Cr
1991) (finding interest in a partnership is not a debt of the
partnership). W agree with this reasoning. Under A R S. section
44-1003(A), a distribution of assets previously advanced by the
limted partners, for exanple capital contributions, may be a
return of value previously advanced to the partnership, but it is
not a transfer for val ue.

132 Accordingly, if Hullett is able to establish that his
m srepresentation claimwas not tinme-barred at the tinme Suncrest
transferred its assets to the |limted partners, he wuld be a

creditor of Suncrest for purposes of AR S. section 44-1005.

® Section 44-1003(A), A R S., defines value as follows:

Value is given for a transfer or an obligation if, in
exchange for the transfer or obligation, property is
transferred or an antecedent debt is secured or
satisfied, but value does not include an unperforned
prom se to furnish support to the debtor or another
person unless the promse is made in the ordinary
course of the prom sor’s business.
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[11. CONCLUSI ON

133 For the above reasons, we vacate the court of appeals’

opinion, and remand this matter to the trial court for

proceedi ngs consistent with this opinion.
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